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Summary

Plea of self-defence to a charge of murder – requirements thereof – onus on the prosecution to prove that one or more of them not satisfied – whether onus discharged – prosecution evidence sufficient to discharge onus – accused guilty as charged.



ANNOTATIONS

CITED CASES
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STATUTES

Criminal Procedure and Evidence Act

BOOKS

JM Burchell’s South African Criminal Law and Procedure Volume 1 (General Principles of Criminal Law) 3rd Edition

[1] The accused in this case stands charged with the murder of one Molefi Sephali.  It is alleged that on the 2nd September 2005, he unlawfully and intentionally killed the deceased at or near ha Ramaqhanyane in the district of Maseru.  The accused pleaded not guilty to the charge.  It is his case that he killed the deceased in self-defence.

[2]  Three witnesses were called by the Crown to testify namely, P.W.1 one Matlakeng Rampopo, P.W.2 Lebamang Kaeeane and P.W. 3 Dr. Alexandra Maama Mojela and the defence admitted three statements deposed to by one Mahloli Kaeeane and Detective Troopers Marabe and Mosetlo respectively.  The defence evidence consisted of the sole testimony of the accused person.

[3]   Facts that are common cause are that on the stated day, the accused and the deceased were washing their clothes at the river of Ha Ramaqhanyane when an altercation took place between them.  It was in the process thereof that the accused hit the deceased with stones and the deceased fell down and was discovered dead.

[4] In terms of P.W.1’s testimony, he was on his way home from Makhalanyane’s on that fateful day when he noticed two people fighting down by the river as aforesaid.  At that time he did not recognize them but he noticed that one was a younger and the other a much older person.  He saw the younger person chasing the older one and throwing stones at him.  The older one was running away until he disappeared behind a tree.  

[5]   The younger one went back to where they were running from and came back holding a stone with both hands.  He then threw it down behind the tree where the elderly one had disappeared.  He did this about three times, then he picked up his washing basin, threw out the water and at that stage P.W.1 recognized him as being the present accused.  The latter then loaded his clothes into the basin and headed in the direction of his village.  

[6]  At that stage, one Mahloli whose deposition was admitted by the defence appeared and found P.W.1 sitting down and upon enquiring why, P.W.1 gave her a report on what he had just seen.  He then went down to the place by the river and discovered that a nearby pool of still water was red with blood.  He moved closer and noticed that the blood was coming from the elderly man he had seen earlier and he recognized him as the deceased in this case.  The latter had sustained about four (4) wounds on his head and there were some bloody stones next to where he lay dead.

[7]  P.W.1 then called out to Mahloli to come and see after which they both raised an alarm.  People came and the Mofoka Police also arrived and took the deceased away and on the next day P.W.1 went to the police station where he gave his statement.

[8]   P.W.2‘s testimony is that he is one of the people that responded to the alarm.  That upon arrival at the river he noticed the deceased lying on his side on a rock with his face in the still water.  He appeared to have been assaulted and was dead.   The witness observed three wounds on his head and a scratch of dog teeth.  When the police arrived they undressed the deceased and after that took him away.
  
[9]   P.W.2 further told the Court that he knew both the accused and the deceased as they are all from the same village.  That he knew them to have cordial relations but for a quarrel that occurred between them sometime in the past concerning the accused’s cow which had trespassed into the deceased’s garden and damaged his crops.

[10] Mahloli’s admitted statement by and large confirmed P.W.1’s testimony insofar as finding the deceased lying dead by the river and having raised the alarm goes.  The admitted statement of Detective Marabe was to the effect that after they received a report they went down to the river where they found the deceased who was already dead.  His description of the state the deceased was found in is basically the same as that of the other witnesses.  He added that he noticed about seven (7) bloody stones next to the deceased’s body and an oak stick.

[11] The admitted statement of Detective Masetla is to the effect that the accused surrendered on the following day whereby he gave him the charge after the accused had duly cautioned and the accused had given his explanation.

[12] P.W.3, Dr. Mojela was called by the Crown to explain the contents of the post-mortem report.  His testimony was that he did not perform the autopsy but from the recorded findings the deceased had sustained a compound fracture which could have been caused by a sharp object.  That the cause of death was respiratory arrest which came secondary to the push factor of the brain tissue after accumulation of ether liquids within the cranial cavity. 

[13] Under cross-examination Dr. Mojela stated that a blunt object such as a heavy stone thrown at a close range was not likely to have caused the type of wounds found on the deceased.   That rather, the wound would be star-like in nature such as that of a shattered eggshell.  He added that with the amount of information he was relying on it was very difficult for him to say the wounds were caused with such stones although he was not in a position to entirely rule that possibility out with any amount of certainty.

[14] After the Crown closed its case the accused took the stand, an application for his discharge in terms of  Criminal Procedure and Evidence Act Section 175 (3) having been dismissed by the Court.  The accused testified that on the day in question he and the deceased were doing their washing and at some stage when the deceased was passing behind him to hang his clothes to dry, he went to the accused and asked him whether his mother had bought a mourning cloth and hit him on the head with a stick about three (3) times.   He then picked up two stones and hit the deceased with them in self-defence and as he was close, he managed to hit him on the left side of the head.  When the deceased fell down he took his clothes and ran home. That effectively brought to the end the evidence that was placed before the Court.
[15] On the evidence before the Court it is not disputed that the deceased was hit with stones by the accused on the head, fell into a pool and was found dead shortly thereafter by P.W.1.  The accused’s defence is that he did what he did because his life was in danger and he was forced to defend himself.  

[16] Against this background, the first question for this Court’s determination is whether the accused’s defence is supported by the facts and should stand.  The testimony of P.W.1, an eye- witness is that he saw the accused throwing stones at an elderly person whom the accused admitted was the deceased in this matter as he was running away. That after the deceased had disappeared behind a tree, he saw the accused going back more than twice, picking up stones and throwing them down with both hands at the place where the older person had disappeared and that this is where he discovered the deceased lying dead although at that time he had not yet recognize both of them.

[17] In his submissions, Mr. Falatsi asked the Court to reject P.W.1’s evidence on the grounds that he is not a credible witness for the reason he had contradicted himself.  That in his statement he had told the police that he did not recognize the accused and had asked Mahloli who he was yet in is testimony he told the Court that he did recognize the accused.  Secondly that the distance which he estimated (about 1km away) he observed the assault from was too far for him to could have seen that one person was younger and the other older and thirdly that in terms of the doctor’s testimony the deceased’s wounds could not have been caused by stones.  Further that in his testimony P.W.1 described the stones as big yet in his statement he did not state the size of the stones.
[18] In his explanation, P.W.1 told the Court that while in his statement he did say he asked Mahloli who the person was, it was only to confirm what he had already seen.   He added that he gave a statement similar to what he told the Court.  On the other hand, the accused placed himself at the scene and did not deny the assault save to plead that he acted in self-defence.   For this reason, the issue of whether or not P.W.1 did say he recognized the accused at the police station or not does not constitute a material contradiction.  While I agree that there was that discrepancy it is my view that it was not so material as to affect the witness’s credibility.  

[19] In his testimony, the witness also stated that he was unable to say who of the two had started the fight.  In my opinion, if his intention was to lie, nothing would have stopped him from saying he had been much closer to the scene and that he saw that it was the accused that had started the fight.  It is also my considered opinion that the witness did not exaggerate his evidence just so that he could implicate the accused.  I therefore accept his evidence as credible.  

[20] With regard to the doctor’s testimony to the effect that the deceased’s wounds were not concomitant with him having been struck with a blunt object, it is my view that it should be taken in conjunction with the fact that he also said he could not totally rule that possibility out.   In addition, the admitted evidence of Detective Marabe was that upon his arrival at the scene, he found about seven (7) stones with blood on them next to the deceased’s dead body, and by his own admission, the accused did hit the deceased with stones.   

[21] The doctor’s evidence is thus not conclusive, more especially when taken together with the whole evidence.   It should also be remembered that the doctor stated that he was testifying on the basis of the only information he had from the report as he was not the one who performed the autopsy.  In addition, there was never any suggestion by the defence that there was a novus actus interveniens that might have caused the deceased’s death.  Instead, the accused himself stated under cross- examination that he assaulted an elderly who died as result.  

[22] Against these facts, it is my considered opinion that P.W.1’s evidence and that of Detective Marabe render false the accused’s explanation that he only hit the deceased twice and that it was because he was in mortal danger.  Further, even assuming that as the accused told the Court, the deceased is the one that started the fight, I do not accept his evidence that he only hit him with two stones just so that he could take his washing and get away.  P.W.1 and Marabe’s evidence totally falsify that he was acting in self-defence.

[23] Under cross-examination the accused told the Court that he sustained injuries from the stick blows but upon being asked why he did not go and seek medical help and/or report this to the police, his explanation was that it was because he had never done anything like that before.  He responded as follows to some of Ms Motinyane’s questions:-

If someone injures you don’t you have to go to a doctor?
I did not because it was the first time I had done this.

Such as what?
Fighting an elderly person who dies as a result.

Meaning you assaulted him and he died?
That is so.

Q. In short you killed him?
R. Yes. 
[24] The accused further stated that the reason why he did not run away from the deceased’s alleged assault was that he wanted to get his clothes.  Now, assuming that he was indeed assaulted, surely he had a chance to escape but he decided that he would hit the deceased and then take his clothes.  It was not even his case that the deceased was interested in his clothes in any manner which might have compelled him to try and defend his property.  Thus, by so assaulting the deceased, his actions rendered his conduct unlawful.  As Ms Motinyane correctly submitted, it is trite that one’s act in self-defence will only be lawful if he uses force to repel an unlawful attack which has commenced or is imminently threatening upon his life, someone else’s or upon his property.  

[25] The three requirements that one has to satisfy in order to succeed in showing that he acted in self-defence have been stated in inter alia R v Attwood 1946 AD 331 as follows:-

If it appears as a reasonable possibility on the evidence that;
	the accused had been unlawfully attacked and had reasonable grounds for thinking that he was in danger of death or serious injury at the hands of his attacker,

The means he used in defending himself were not excessive in relation to the danger and,
	The means he used in defending himself were the only or least dangerous means whereby he could have avoided the danger.


[26] It is also trite that the onus is on the prosecution to prove that one or more of the requierements is not satisfied.  See in this regard the foot note at p 73 of JM Burchell’s South African Criminal Law and Procedure. Volume 1 (General Principles of Criminal Law) 3rd Edition 

[27] Basing my-self on the Crown’s evidence together with the defence’s admitted facts I am unable to accept that it was all that dangerous for the accused to run away from the alleged assault.  Secondly, the evidence shows that even if he might have been unlawfully attacked as he alleges, he had no reasonable grounds for thinking that he was in danger of death or serious injury at the hands of the deceased.  Thus, the prosecution has shown through its evidence that two of the requirements have not been satisfied.  Nor am I in a position to accept that the means the accused used were not quite excessive under the circumstances of this case.  He chased the deceased and hit him with the stones even after he had fallen down.

[28] In addition, the accused is much younger and things being normal, faster and physically stronger than the deceased and he could have simply fled and outrun the deceased had he decided to do so.  It is trite that, 
“where the threat is one of personal injury, the obvious possible way of avoiding the attack is to flee”.  
To this end see, Burchell Supra page 77 . 
See also the case of S v Zikalala 1953 (2) SA 568  quoted to this Court.  As he told the Court, at the material time he was only about twenty (20) years old and the deceased was reportedly about sixty (60).

[29] At any rate, I do not accept the accused’ explanation in light of the evidence of the P.W.1 who saw what happened that he chased the deceased and hit him with stones even after he had obviously fallen down, taken with that of Detective Marabe’s which was admitted by the defence.  The pile of bloodied stones (about seven (7)) that were found next to the deceased confirm P.W.1’s evidence and falsify the accused’ story that he only hit the deceased twice and only to defend his life.  It is therefore my considered opinion that his story is false beyond doubt and I reject it in its entirety.

[30] With respect to the suggestion that the accused cannot properly use his deformed right hand (he only has the thumb and the pinky), it is my view that this does not help his case at all because he was seen holding the stones with both hands as he was throwing them down at the deceased.  He also admitted that he did hit the deceased (at least twice) to an extent that the blows felled him down.  Thus, he clearly used the left hand for leverage to assist the deformed one and this enabled him to use considerable force especially on a target that had since stopped moving.

[31] I now turn to deal with the question whether the accused had the requisite men’s rea to kill the deceased.  It is my opinion that he did and that this is clearly manifested by the fact that he hit him several times with stones on the head at a close range and left him to die as he admitted.  In the result, I find that he did have the intention to kill the deceased.  In addition the determinant factor is not the equality of the weapon but whether in the circumstances of the case the accused used reasonable and justifiable means. This case is therefore distinguishable from that of Molapo v Rex LAC 1990-94 140  quoted to this Court in which the appellant’s conviction was reduced to that of culpable homicide where he has used a firearm and pleaded self-defence.   

[32] Further, the accused’s subsequent conduct on that day is not concomitant with that of a person who did not have the intention to assault and kill the deceased.  As he stated, he clearly left the deceased fatally injured but did nothing to assist him either there and then and/or to report this fact to someone else so that the deceased could have at least received some help.  He left him there dead to be discovered by passers-by.  

[33] The prosecution’s evidence has successfully proved his intention beyond a reasonable doubt i.e. that he unlawfully and intentionally killed the deceased.  

I accordingly find him guilty as charged.

My assessors agree with me on this verdict

Sentence
[34] In consideration of sentence, I have taken into account the mitigating factors that were raised on behalf of the accused namely that he is a first offender, he surrendered to the police without wasting much time and he has dependants.  Further, had his case been heard on time, he would have served a considerable part of his sentence.

[35] I weighed all these against the following factors; the accused belaboured a defenceless old man with big stones even after he had already fallen down having sustained  grave injuries on his head; the deceased’s family and society at large want to see justice done  and this can be achieved by amongst others, the imposition of a appropriate sentence; consideration of the interests of the deceased’s dependants should outweigh that of the accused’ as they are all innocent in these circumstances but at least the accused’ loved ones will still get the opportunity to see and be reunited with him once he finishes serving his sentence which cannot be said about those of the deceased; the punishment has to fit the crime and death being a capital offence in the Kingdom, only a lengthy custodial sentence would be appropriate in the present circumstances.
[36] In addition, I am cognizant of the fact that people have lost respect for human life and that this phenomenon is growing at an alarming rate.  People die for nothing.  It is our duty as the Courts to protect people’s lives and pass deterrent and exemplary sentences once a person has been convicted of murder.  Lastly, people’s confidence in the criminal justice system has to be restored before anarchy sets in. 

[37] In trying to strike a balance between all these factors, we find that a sentence of eighteen (18) years in prison will meet the justice of this case.


N. MAJARA
JUDGE
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