
II 

1066 


OMBUDSMAN ACT 1996 

ARRANGEMENT OF SECTIONS 

Section 

1. Short title and commencement 

2. Interpretation 

3. Ombudsman 

4. Removai from office 

5. Acting Ombudsman 

6. Staff of Ombudsman 

7. Duties and functions of Ombudsman 

8. Procedure of lodging complaints 

9. Powers of Ombudsman 

10. Entry and inspection of premises 

11. Assistance to the Ombudsman 

12. Delegation of certain powers 

13. Immunities 

14. Preservation of secrecy 

15. Remedies 

16. Annual report 

17. Special reports 

18. Publication of reports 

19. Limitation of jurisdiction 

20. Offences and penalties 

21. Expenses 

22 . Rules 

23. Validation 



1067 


ACT NO.9 OF 1996 

OMBUDSMAN ACT 1996 

An Act to make provision for the exercise of the functions of the office 
of Ombudsman established under section 134 of the Constitution and 
to supplement the provisions of the Constitution which relate to the 
Ombudsman and related matters. 

Enacted by the Parliament of Lesotho 

Short title and commencement 

1. This Act may be cited as the Ombudsman Act 1996 and shall come 
imo operation on the date of publication in the Gazette. 

Interpretatio 

2. ~ unless the context otherwise requires -

- . means the Cabinet constituted under section 88 of the 
,nstiIllli"on; 

means the Constitution of Lesotho; 

fllnd3JDeIj2. ri~ and freedoms" means the fundamental rights 
and sei out in Chapter II of the Constitution; 

Ombudsman means the person appointed under section 134 of 
the Constiturion; 

"specified authority" means an authority specified under section 
135(2) of the Constitution. 

Ombudsman 

3. (1 The Ombudsman shall be employed on such terms and 
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conditions as shall be set out in the instrument of appointment or as may 
be determined by any other law. 

(2) In the exercise of his functions , the Ombudsman shall 
discharge his duties and exercise his functions independently and 
impartially. 

(3) 	 The Ombudsman shall not 

(a) 	 be employed in any other occupation outside the 
duties of his office; 

(b) 	 take an active part in party political affairs; or 

(c) 	 be a member of Parliament. 

Removal from office 

4. (1) Pursuant to section 134(2) of the Constitution, the 
Ombudsman shall be removed from office by the King if the question of 
his removal from office has been referred to a tribunal appointed under 
subsection (2) and the tribunal has recommended to the King that he 
should be removed for inability or misbehaviour as provided in section 
134(2) of the Constitution. 

(2) If the Prime Minister represents to the King that the 
question of removing the Ombudsman under this section should be 
investigated, then 

(a) 	 the King shall appoint a tribunal which shall consist of a 
chairman and not less than two other members, selected by 
the Chief Justice from among persons who hold or have 
held high judicial office; and 

(b) 	 the tribunal shall inquire into the matter and report on the 
facts thereof to the King and recommend to him whether 
the Ombudsman should be removed under this section. 
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(3) If the question of removing the Ombudsman has been 
referred to a tribunal under this section, the King, acting in accordance 
with the advice of the Prime Minister, may suspend the Ombudsman from 
the exercise of the functions of his office and any such suspension may at 
any time be revoked by the King, acting in accordance with such advice , 
and shall in any case cease to have effect if the tribunal recommends to the 
King that the Ombudsman should not be removed. 

Acting Ombudsman 

5. (1) If the office of Ombudsman is vacant or if the Ombudsman 
is, for any reason, unable to exercise the functions or perform the duties 
of his office, the King, acting in accordance with the advice of the Prime 
Minister, may appoint an acting Ombudsman on such terms and conditions 
as may be set out in the instrument of appointment. 

(2) The Acting -Ombudsman shall perform and exercise the 
powers and duties of Ombudsman and the person so appointed shall serve . 
as such during the incapacity of the Ombudsman or until an Ombudsman 
has been appointed and has assumed office, as the circwnstances may 
require. 

Staff of Ombudsman 

6. (1) In the exercise of his functions, the Ombudsman shall be 
assisted by staff appointed or employed under the laws relating to the 
public service . 

(2) The Ombudsman may obtain the services of a public 
offIcer, serving in any government department or a parastatal, for the 
purposes of the Ombudsman's functions on such conditions as may be 
agreed upon with the department or parastatal concerned. 

Duties and functions of Ombudsman 

7. (1) In the performance of his functions under section 135 of the 
Constitution and this Act, it shall be the duty of the Ombudsman to initiate 
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an investigation or inquiry and take such action or steps as may be 

prescribed under the Constitution or this Act 

(a) 	 where it is alleged by a person or group of persons, or it 
has corne to the notice of the Ombudsman, that a person or 

. group 	of persons has suffered, or is likely to suffer, 
injustice or an infringement of a fundamental right as a 
result of any action or a decision taken by a specified 
authority or any officer or employee of such authority; 

(b) 	 where it is alleged, or has corne to the notice of the 
Ombudsman, that there is an instance or threat of 
degradation, depletion, destruction or pollution of the '-' 
natural resources, environment or the ecosystem. 

(2) Where any other law, not being a provision of the 

Constitution or this Act, provides that the Ombudsman is to carry out any 


,preliminary investigation into any specified matter, such provision shall 
be construed as conferring upon the Ombudsman additional duties and 
powers under section 135(1)(b) of the Constitution and not as encroaching 
upon, or diminishing, the independence of the Ombudsman as 
established under section 135(4) of the Constitution arid section 3 of this 
Act. 

(3) Where an investigation or inquiry is undertaken as a result 

of a complaint or request, the Ombudsman shall inform the complainant, 

or the person who made the request, of the findings of his investigation 

or inquiry and of any action he may have taken. 


(4) Upon completion of an investigation or inquiry the 

Ombudsman shall inform the specified authority of the results of his 

investigation, and if he is of the opinion that any person has suffered an 

injustice or an infringement of a fundamental right as a result of an act or 

omission in administration, he shall inform the specified authority 

concerned of the reasons for his opinion and make such recommendations 

as he may deem fit. 
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(5) If in his recommendation made under subsection (4) the 
Ombudsman decides that an injustice or an infringement of a fundamental 
right should be remedied, he shall specify the manner and the time within 
which the injustice or infringement of a fundamental right should be 
remedied; and if at the expiry of the time specified no sufficient action has 
been taken to remedy the injustice or infringement of a fundamental right 
then the Ombudsman shall submit a special report to Parliament on the 
case. 

(6) Whenever it comes to his notice, whether as a result of 
investigations undertaken by him or upon his own observation, that there 
exist certain conditions, practices or tendencies that are the cause of, or 

...-~ likely to result in, or conducive to 

(a) 	 injustice, maladministration, corruption, unlawfulness, 
violation of any fundamental right or freedom, general or 
particular dislocation of orderly administration in any of 
the specified authorities; 

(b) 	 degradation, depletion, destruction or pollution of the 
natural resources, environment or the ecosystem, 

the Ombudsman shall then notify the specified authority concerned and 
recommend any preventative or remedial action as he may deem fit. 

(7) Where there is evidence that any of the instances mentioned 
in subsection (6)(a) has actually occurred, or where the occurrence of any 
of the instances mentioned in subsection (6)(b) constitutes a violation of 
any law aiming at the protection or preservation of the natural resources, 
environment, or the ecosystem, then the Ombudsman shall also notify the 
authority concerned for further investigation and action. 

Proced~re for lodging complaints 

8. (1) A complaint or allegation that a person has suffered or is 
likely to suffer an infringement of a fundamental right or other injustice, 
as a result of any action or decision taken by a specified authority or an 
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officer or employee of such authority, may be made to the Ombudsman, 
by ~ communication in writing, addressed to the Ombudsman containing 

(a) 	 the substance of the allegation; 

(b) 	 the name of the specified authority against whom the 
complaint is made; 

(c) 	 the date on which the action or omission took place; and 

(d) 	 the name and address of the complainant. 

(2) The complainant shall append his signature, or if unable to ---. 
sign his name affix his mark duly witnessed or if unable to act for himself 
he can authorise an agent to represent him. 

(3) Notwithstanding subsection (1), nothing shall preclude the 
Ombudsman from entertaining an oral complaint. 

(4) 	 Where the Ombudsman is of the view that a complaint or 

\ 	 allegation received by him under subsection (1) does not disclose an 
injustice or an infringement of a fundamental right by a specified authority 
or an officer or employee of such authority, he may refuse to investigate 
such complaint or allegation, and shall inform the person making the 

.\ complaint or allegation of his decision not to investigate such complaint 
or allegation within 30 days of his making such decision. 

Powers of Ombudsman 

9. (1) In the performance of his functions under section 135 of the 
Constitution and this Act, the Ombudsman shall have power 

(a) 	 to initiate investigations or inquiries upon a complaint or 
request, or on his own motion if he deems that the public 
interest so requires; 

(b) 	 to hold and conduct a formal inquiry, and hear evidence on 
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a matter in question; 

(c) 	 to exclude any person from proceedings of an inquiry, if, 
in his opinion, the presence of that person is not desirable; 

(d) 	 to adopt any procedures he may deem necessary and just 
for the conduct of proceedings in a formal inquiry; 

(e) 	 to summon and subpoena in writing and compel any person 
to appear before him and give evidence or explanation, and 
to produce any books, records, vouchers or any documents 
or things in the custody, possession or control of that 
person, which the Ombudsman may deem necessary in 
connection with any inquiry before him; and for such 
purpose he shall have similar powers to those of a High 
Court judge, but subject to the same rules relating to 
immunity and privilege from disclosure as apply in the 
High Court; and 

(0 	 to administer oaths to witnesses or take affIrmations of 
witnesses appearing before him at a formal inquiry, and to 
determine the fees payable as travelling and other expenses 
to such witnesses. 

(2) The Ombudsman may decline to initiate or proceed with an 
investigation where it appears to him that 

(a) the subject matter of the complaint is trivial; 

(' 
(b) 	 the complaint is frivolous or vexatious or is not made in 

good faith; 

(c) 	 the complainant has not a sufficient interest in the subject 
matter of the complaint; 

\ 	 (d) the complainant has a right of appeal, reference or review 
to or before an independent tribunal or a court of law. 
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(e) 	 the complaint does not disclose an injustice or infringement 
of a fundamental right; 

(f) 	 the complaint relates to any action or decision of which the 
complainant has had knowledge for more than 12 months 
and there are no special circumstances or reasons upon 
which the delay may be condoned. 

(3) Notwithstanding subsection (2), the Ombudsman may not 
refuse to initiate or discontinue an investigation by reason only that the 
complainant has other remedies before him, where 

(a) 	 there is allegation of violation of a fundamental right 0 

freedom; 

(b) 	 he is satisfied that in the particular circumstances it is not 
reasonable to expect the complainant to institute other 
proceedings. 

(4) The Ombudsman may, in writing, temporarily restrain a 
specified authority or an officer thereof, from taking any action or doing 
anything cOIUlected with an investigation or inquiry which he considers 
likely to inconvenience or adversely affect the conduct or the outcome of 
that investigation or inquiry, pending the final determination of that 
investigation or inquiry. 

Entry and inspection of premises 

10. In the exercise of his powers and the discharge of his duties und ' 
the Constitution and this Act, the Ombudsman or any officer authorised 
by him may, at any reasonable time and upon sufficient notice to the 
specified authority concerned 

(a) 	 enter and inspect the premises of any specified authority, 
and call for, examine and where necessary retain any book, 
document, or thing kept on such premist:s, pending the 
[mal determination of an investigation or inquiry and there 
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to carry out any investigation in pursuance of his functions; 

(b) 	 enter and inspect police, military or prison cells, 
government hospitals, asylums , or any other places or 
centres where any person is detained or kept, whether for 
safe custody or in terms of any law. 

Assistance to the Ombudsman 

11. (1) Subject to the approval of the Minister responsible for 
fmance, the Ombudsman may engage the services of experts, consultants, 
persons having special technical or other knowledge or any other qualified 

,,-person to assist 'him in the perfonnance of his functions under the 
Constitution and this Act, where those services are not available within the 
Public Service. 

(2) • The Ombudsman may authorise a person referred to in 
subsection (1) to investigate any matter within the scope of an 
investigation and that person shall report his fmdings to the Ombudsman. 

(3) Subject to the approval of the Minister responsible for 
fmance, the Ombudsman shall fix the remuneration that a person engaged 
under subsection (1) shall receive. 

Delegation of certain powers 

12. The Ombudsman may, in wntmg, delegate certain powers to 
members of his staff, but he may not delegate any of his powers or duties 
'to make reports referred to in sections 16 and 17 or to engage the services 
of persons referred to in section 11. 

Immunities 

13 . (1) No proceedings, civil or criminal, may lie against the 
Ombudsman or any person holding office or appointment under him, or 
whose services have been engaged by the Ombudsman under section 11, 
for anything done or said, or reported in the course of the exercise of the 
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functions of the Ombudsman under the Constitution and this! Act, unless 
it is shown that the action was done in bad faith. 

(2) The Ombudsman, or a person holding any office or 
appointment under him or whose services have been engaged by the 
Ombudsman under section 11, may not be called to give evidence or 
produce any document in any court of law or in any proceedings of a 
judicial or quasi-judicial nature in respect of anything coming to his 
knowledge in the exercise of his functions, unless they are proceedings for 
the enforcement of this Act. 

(3) Anything said or any information supplied or any document 
produced by any person in the course of the performance of the--

o 
, 

Ombudsman's functions shall be privileged in the same manner as if the 
inquiry or proceedings were in a court of law. 

Preservation of secrecy

14. The Ombudsman and every other person employed in carrying out 
the provisions of this Act shall preser,re and aid in preserving secrecy in 
respect of the instances or matters that may come to his know ledge in the 
exercise of his powers or the performance of his duties and functions in 
connection with those provisions, and shall not communicate any such 
instance or matter to any person or permit a person to have access to any 
documents in his possession or custOdy,· exc;pt in so far as any such 
communication is required to be made in order to comply with this Act or 
any other law. 

Remedies 

15. (1) The Ombudsman may make such recommendations as he 
may deem fit, and these recommendations may include and relate to 

(a) 	 negotiation and compromise between the person aggrieved 
and the specified authority concerned; 

(b) 	 reversal or modification of the decision made or 
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contemplated by a specified authority; 

(c) 	 pecuniary compensation or otherwise, for the aggrieved 
person; 

(d) 	 restitution; 

(e) 	 the practice on which such decision, recommendation, act 
or omission was based be altered and reasons be given for 
such decision recommendation act or omission. 

(2) 	 Where in his opinion the existing laws, regulations, 
- ,orocedures or practices are inadequate or conducive to maladministration, 

£he Ombudsman shall bring it to the attention of the authority that may be 
affected and shall notify Parliament in his reports, and may at the same 
time recommend any remedial measures and procedural standards he may 
deem proper. 

Annual Report 

16. (1) The Ombudsman shall submit the annual report referred to 
in section 135(3) of the Constitution to Parliament. 

(2) . The President of the Senate and the Speaker of the National 
Assembly shall table a copy of the annual report referred to in subsection 
(1) before Parliament as soon as possible when Parliament is in session. 

Special reports 

7. (1) The Ombudsman may prepare a special report where -

(a) at the expiry of the period referred to in section 7(5), the 
recommendations of the Ombudsman have not been 
complied with or sufficiently complied with; 

(b) an investigation reveals a matter to be of urgent nature or 
of public interest. 
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(2) The special report referred to in subsection (1)(b) may 
include a recommendation as to what remedial action, including the 
payment of compensation or award, should be taken. 

(3) The Ombudsman may at any time when Parliament is in 
session submit the special reports referred to in this section to Parliament. 

Publication of reports 

18. The Ombudsman may, at any time after the reports referred to in 
sections 16 and 17 have been submitted to Parliament, publish those 
reports or extracts from those reports whenever he deems it proper or in 
the public interest. -=:,. 

Limitation of jurisdiction 

19. (1) The following shall not be subject to investigation by the 
Ombudsman 

(a) the King; 

(b) Parliament; 

(c) Cabinet; 

(d) courtS of law; · 

(e) statutory tribunals; and 

(1) the Public Service Commission. 

(2) Nothwithstanding subsection (1), the Ombudsman may 
investigate courts of law, statutory tribunnals and the Public Service 
Commission for their failure to perform, or for umeasonable delay in the 
performance of their functions. 
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Offences and penalties 

20. 	 A person who 

(a) 	 without reasonable excuse refuses or fails to comply with 
a notice, summons or subpoena or a restraining order 
under section 9; 

(b) 	 knowingly gives false testimony or in(ormation, or wilfully 
withholds or conceals information in respect of any matter 
material to an investigation or inquiry; 

. (c) 	 refuses to be sworn or to make an affmnation or to provide 
information; 

(d) 	 wilfully hinders or obstructs the Ombudsman, or any 
person acting on his behalf, in L~e exercise of his functions 
under section 135 of the Constitution and this Act; 

(e) 	 does anything or commits any act calculated improperly to 
influence the Ombudsman or any pet:son acting on his 
behalf, being the use or threat of force, violence or 
restraint upon the person or property of the Ombudsman or 
his representative, witness , or any other person, in relation 
to or on account of any matter being, or about to be 
investigated or inquired into by the Ombudsman; 

(t) 	 fails to comply with section 14, 
-"\', 

commits an offence and is liable on conviction to a fine not exceeding 
M1,000.00 or to imprisonment for a term not exceeding 12 months or 
both. 

Expenses 

21. (1) The remunerationn and allowances payable to the 
Ombudsman shall be covered by the Statutory Salaries Act 19721

• 

http:M1,000.00
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(2) Any other expenses incurred in the administration of this 
Act shall be paid out of moneys provided by Parliament for the purpose. 

Rules 

22. The Ombudsman may make rules for the purpose of carrying into 
efffect the provisions of this Act. 

Validation 

23. All acts done by the Ombudsman or on his behalf in the 
perfo ance of his functions under section 135 of the Constitution, prior 
to the commg Hit0 operation of this Act, shall be deemed to have bee 
done under this Act. - - =" 

NOTE 

1. Act No.8 of 1972 as amended 

--( 
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