IN THE LABOUR COURT OF LESOTHO

LC/2/94
HELD AT MASERU
IN THE CASE OF EKKERHART OOSTERHUIS APPLICANT
AND
BISHOP PHILLIP MOKUKU RESPONDENT

AWARD

The applicant in this proceedings is a nedical practitioner
from Hol | and. He was offered a post as nedical practitioner
at the Anglican Church Hospital of St. Janes at Mnts'onyane
in January 1993 for a fixed period of four years. This period
was to end in January 1997. However, on 13th April, 1994,
applicant's contract was termnated by the Chairman of the
Hospital Board, respondent in this proceedings, in ternms of
Article 6(b) of applicant's contract of enploynment which
provi ded t hus:

" This contract can be terminated by either parties (sic) by giving three (3) months

notice in writing or three (3) months salary.”

The letter comunicating term nation of applicant's contract
referred to discussions held between applicant and respondent

on 12th April, 1994, and sought to confirm in witing what



apparently was conmuni cated verbally at the said neeting. On
18th April, sonme five days after the term nation, applicant
wote to the respondent informng him that, "...I make objection in
terms of the Labour Act (sic) against your written termination of my contract without
giving me any reasons for doing this” He further requested that since he
was soon proceeding to the Netherlands a reply be faxed to
Zeist, presunably a town or city in the Netherlands where

applicant would be able to be contacted.

On the 2nd June, 1994, the Chairman of the Board wote to the
applicant via the node appointed by the latter comrunicating
the reason for the termnation of his enploynent. O
particular relevance in nmy view is paragraph 2 of that letter
whi ch reads:

" According to the judgment of the Hospital Board, the Management Committee
was not functioning properly and effectively under your leadership because there
was a considerable lack of the necessary close cooperation.”

It is common cause that at the time of his termnation,
appli cant had since been elevated to the position of Medical
Superi ntendent thus becom ng head of the Managenent Committee
of the Hospital. Applicant in turn wote back on June 9th
refuting the reasons advanced by the Chairman of the Board and
instead advancing his own reasons as to how and why the

hospi tal was experienci ng managenent probl ens.

A series of other letters which | need not burden this award
with followed, witten by applicant anmong others, to the
Secretary of the Hospital Board and the Honourable M nister of
Heal th and Soci al Welfare. It is, however, apparent from the
record that the matter was also taken to the Labour Oficer
for the Thaba-Tseka District, who in his letter of 2nd August,
1994, to applicant (Annexure XXIl), appeared to have virtually



given up the hope of having the dispute between applicant and

respondent amcably settled, for he stated that he had net

with the respondent who, inter alia, .. mentioned that the Hospital

Board had made decision regarding your dismissal and that decision stands” I n the
sanme letter the Labour Oficer advised the applicant to take

his conplaint to the Labour Court for final decision.

When applicant filed his originating application he stated the
relief sought as imediate reinstatenent in his position as
Medi cal Superintendent or alternatively, "payment of all financial
expenses and the amount due to the Dutch Government and the unpaid holidays and
overtime” It should be noted that originally applicant filed
this matter in person hence the inelegant |anguage in the
prayers. It is, however, comon cause that when this matter
was finally heard, applicant had since returned to his
country, consequently his representative abandoned the prayers
contained in the originating application and instead sought a
declaration that up to the tinme of this ruling applicant was
in law still an enployee of the respondent by virtue of his

di sm ssal being unfair.

A pre-hearing conference was held in this matter both counsel
agreed that the point for the determnation by this court is
whet her there has been a dismssal and if so whether it is
fair or wunfair, or whether applicant's enploynent has been
correctly and lawfully termnated in terns of his contract of
enpl oynent . M. Haoli for the applicant and M. Mfantiri
for the respondent addressed the court on this issue on the
9th February, 1995 and the award of the court was reserved.

M. Haoli's argunments can be summari sed as foll ows:
That the court should read and interpret the letters witten

to the applicant by the respondent and it shall be clear that



the respondent invoked Article 6(b) of the Contract of
Enpl oynent sinply to effect a dismssal. He further says that
this is clear fromrespondent's letter of 2nd June, 1994 which
accuses applicant of inconpetence and yet he had not been
given the opportunity to rebut the accusations. M. H aoli
further says that, the conduct of the respondent shows that
they had infact dism ssed applicant. He referred us to the
Thaba- Tseka District Labour Oficer's letter of 02/08/1994, to
applicant and applicant's letter of 21/07/1994 to the
Honourable Mnister of Health and Social Wlfare, both of
which were premised on applicant's dismssal and were copied
to the respondents. M. Haoli submts that if it was not
true that applicant had been di sm ssed, respondent should have
corrected the distortion and untruth contained in the two
letters to the effect that applicant had been dism ssed by

respondent .

M. Mfantiri on the other had pointed out that the contract
was correctly termnated in ternms of the contract of
enpl oynent between the two parties. He further said that
applicant was paid three nonths salary in lieu of notice,
whi ch he accepted, he is therefore, estopped from chall enging
his termnation. M. Mfantiri further argued that in terns
of the contract between the parties in particular Article
6(b), in terns of which applicant's enploynent was term nated,
there is no need for either party that term nates the contract
in terms of that article to advance reasons for that
termnation. He submtted that it was therefore, inappropriate
for applicant to seek to obtain reasons for his termnation
from the respondent. Finally he pointed out that the letters
referred to by M. Haoli were only copied to the respondent
for information and there was therefore no obligation on

respondent to respond to them



I wll start with this very last argunent. It is true that
save where it has clearly been stated as to why a letter is
being copied, as a general rule copies are neant for
i nformati on of those to whom they are copied. A person to
whom a |l etter has been copi ed cannot, however, contend hinself
with noting a letter, contents of which inplicate himis a
mat eri al way. It is incunbent upon a person so inplicated to
straighten the record imediately, otherwise he wll be
estopped from later turning round and argue that he has been

m srepresent ed.

In nmy view the respondent in casu nust be estopped from
denying at this stage of the proceedings that he dism ssed
applicant. If it is true that he had not dism ssed applicant
as the latter had consistently conplained, he ought to have
straightened that fact. Even if he may not have been bound to
do so as he argues, he at |east owed the Honourable Mnister
of Health to whom the conplaint had been directed, that
clarification. Hs silence confirmed the contents of the
District Labour Oficer's letter that, the Hospital Board's
decision to dismss applicant cannot be varied and those of
applicant's letter to the Honourable Mnister that he was
dism ssed on 12/04/94 by the respondent. It is thereore
sufficient to find on this ground alone that respondent did
i nfact dismss applicant. There are however, other aspects of

this case which should not pass our conment.

M. Mfantiri argues that Article 6(b) of the contract of
enpl oynent does not require a party invoking it to give
reasons. This is true, but Section 69(1) of the Labour Code
Order 1992 (the Code) enjoins the enployer to furnish the
enpl oyee with witten statement of reasons for his or her
dism ssal. Section 61(3) of the Code provides:

"No person shall employ any employee and no employee shall be employed under



contract except in accordance with the provisions of the Code. Any contract ....
which contains any term or condition less favourable to the employee than any

corresponding term or condition for which provision is made by the Code, shall be
construed as though the corresponding term or condition of the Code were

substituted for such less favourable term or condition of servicein such contract.”

By virtue of this section the requirenent that reasons for
dism ssal be provided to the enployee, as a nore favourable
term to the enployee, is taken as though it has been
i ncorporated into the Contract of Enploynent of the parties
and therefore, respondent ought to have given reasons of
termnation to the applicant. |Indeed respondent did correctly
furnish the reasons in his letter of 2nd June, 1994 to the

respondent .

It has al so been respondent's contention that since applicant
accepted the three nonths pay in lieu of notice he is estopped
from later challenging his dismssal as unfair. It is common
cause that at comon |law a contractual relationship is
determ ned by an offer and acceptance of a conpromse in ful
and final settlement of a creditor's claim It has, however,
been held that in enploynment relationship an acceptance of
paynment tendered by the enployer to the enployee cannot
prevent the enployee fromlater challenging his termnation in
terms of the relevant enploynent |egislation. In Paper,
Printing, Wod and Allied Wrkers' Union and Ohers versus
Delma (Pty) Ltd (1989) 10 ILJ 424, the individual applicants
on behal f of whomthe Union had initiated the proceedi ngs, had
accepted the anmpbunts tendered by the respondent at the tine of
di sm ssal . Counsel for respondent sought to persuade the
court that on the basis of their acceptance of these anounts
their dismssals should be found to be [awful. Louw A M in
dism ssing this contention held on page 431 of the judgnent
t hat:



"In the present matter it is the court's view that while a civil claim that could be
brought in a court of law may well have been compromised (by the acceptance of
the offer), the applicants are nonetheless entitled to question the fairness of the

respondent’'s behaviour before the industrial court.”

The above principle was endorsed by Kachel hoffer A Min Kruger
en Ses Ander .v. A S Transmi ssion & Steering (Edns) Bpk (1994)

5 (8) SALLR In that case, it was ruled that the industrial
court shall interfere with contracts involving agreenents in
full and final settlenent, because the enployee is in a

vul nerabl e and weak position. There is such a great potenti al
for abuse of such contracts by enployers that the Labour Court
has in appropriate circunstances, an obligation to interfere.
| have no doubt that the instant matter is one that warrants
the intervention of the court particularly when applicant's
uni que situation is taken into account. He is an expatriate.
He was posted to a hospital in the nountain areas. He could
not, wthout risking serious financial hardships for hinself
and his famly refuse an offer of paynent of three nonths
sal ary. Hs very future was, until this matter is settled,
uncertain. But, to show that he never accepted his
term nation, sone five days after the letter termnating his

service was witten, he wote back and protest ed.

The final submssion by M Mfantiri was that applicant's
contract had correctly been termnated in terns of Article
6(b) of his Contract of Enploynent. M. Haoli contended on
the other hand that the article in the Contract of Enploynent
was invoked in order to effect a dismssal. He argued that if
this was an ordinary severing of relations and not dism ssal,
there was no reason for accusations of inefficiency and
I nconpetence as is reflected in respondent's letter of
02/ 06/ 1994 to applicant.



| take it for the nonment that there is no dismssal and that

the termnation has been done in ternms of the Enploynent

Contract between the parties. The question now is, has the
contract been correctly term nated. In ny view the answer
must be in the negative, in the light of a plethora of
authorities on this subject. It has been submtted by | eading

figures in labour |aw and | abour relations that:

" An employer cannot escape the concept of unfair dismissals by including in the
contract of employment a provision to the effect that the employer may at any stage
give say 30 days notice or payment in lieu of notice and that the employee cannot
thereafter challenge the termination. If this notice was sufficient then it would be
the easiest way to avoid an employer being challenged on any termination or
dismissal." (See Guide to Unfair Labour Practices Chapter 3 paragraph 3302,
FSA Contact I ndustrial Relations Service).

It would indeed be a sad day for industrial relations and fair
| abour practices if enployers could be allowed to dismss
enpl oyees as if they were disposable conmodities as and when
they wish, relying on a notice provision in the contract of
enpl oynent . A provision entitling a party to termnate an
enpl oynent contract can only be interpreted to nean that such
termnation, if it is done at the initiative of the enployer,
shall be effected only wupon justifiable cause and all the
principles of natural justice having been conplied wth. In
Clarke .v. Ninian & Lester (Pty) Ltd (1988) 9 ILJ 651 at 655,
De Villiers Msaid the foll ow ng:

"....an employer cannot without valid reason give an employee notice of
termination of service merely because the agreement of employment provide for
such notice. The employer can only rely on such notice where the employee is
guilty of some misconduct or has breached a material term of the contract which
does not warrant instant dismissal, or if legitimate reasons exist for retrenchment

and retrenchment guidelines are followed."



In nmy view therefore, applicant's contract of enploynent has
not been correctly term nated, because the enployer could not
just rely on Article 6(b) of the Contract of Enploynent

Wi t hout justifiable cause.

By his letter of 2nd June, 1994, respondent showed that
applicant had infact been term nated because in "thejudgment of the
Hospital Board, the Management Committee was not functioning properly and effectively
under (applicant's) leadership." Because of applicant's alleged
failures his contract of enploynment was termnated in terns of
a clause in his contract. In terms of Section 68(a) of the
Code, dism ssal includes "termination of employment on the initiative of the
employer." It is conmon cause that applicant protested at the
termnation of his enploynment under the aforesaid clause of

hi s enpl oynent contract, but that protest fell on deaf ears.

In the normal cause of things a clause like Article 6(b) of
applicant's Contract of Enploynent will be invoked by nutual
consent. By its very nature it is not a punitive clause, but
nerely a safety valve through which parties can escape should
the relationship get to a point where it can no |onger be
expected to continue. It is, however, common cause that in
the present case, respondent invoked it as a punitive neasure
to get rid of applicant thus making it qualify as a dism ssal
in terms of Section 68(a) of the Code. | am therefore
satisfied that the respondent has by conduct, in law and
expressly dism ssed applicant as is evidenced by:

(a) Hs failure to correct various comrunications,
copies of which were sent to him that he had
di sm ssed applicant.

(b) Definition of the wrd dismissal as including



termnation of enploynent on the initiative of the
enpl oyer.

(c) Respondent's letter of 2nd June, to applicant in
whi ch a judgnment was communicated to applicant as to

why he had been term nated/di sm ssed.

Having found as | did that applicant was dism ssed and not
ordinarily termnated as argued, the issue now is, has he
(applicant), been fairly dism ssed. in ternms of respondent's
letter of 2nd June 1994, applicant was di sm ssed because under
his | eadership, the managenent conmittee was not functioning
properly. Applicant's termnation was therefore connected
with his capacity to do the work he was enployed to do as is
envi saged under Section 66(1)(a) of the Code.

Under Section 66(4) "wherean employee is dismissed under sub-section (1)(a) or
(b) he or sheisentitled to have an opportunity at the time of dismissal to defend himself or
herself against the allegations made..." This is a fundanental principle
of natural justice which has been enshrined in our |aw It
has been upheld in a nunber of |andmark decisions of the
I ndustrial Court, the H gh Court and Court of Appeal. ( See
Koatsa Koatsa .v. NUL, C of A (CV) No.15 of 1986, Lesotho
Tel ecomruni cati ons Corporation .v. Thahamane Rasekila C of A
(CV) No.24/91, see also Baxter, Admnistrative Law pages 593-
594 and Edwi n Cameroon, "TheRight To A Hearing Before Dismissal" (1986)
7 1LJ 183 - 217 (Part |) and (1988) 9 ILJ 147 - 186 (Part 11).

It is compn cause that in Casu, applicant had to squeeze
reasons for his dismssal out of the respondent. \Wen finally
t hose reasons were given they becane a subject of exchange of
further letters between respondent and applicant in which the
| atter sought to give his side of the story as to how the
managenent failures at the hospital canme about. This was the

nost inappropriate way of effecting a dismssal. The reasons



appli cant sought to advance in his letter of 09/06/1994 to
respondent relating to what in his view were the causes of the
managenent problens of the hospital, ought to have been given
In a proper hearing. In his article, The Right To A Hearing
Before Dism ssal (1988) ( ILJ 147 at page 171 E. Caneroon says
the foll ow ng:

"1t has now been authoritatively established that there is no jurisdictional bar
preventing the Industrial Court from adjudicating the claims of unfairly dismissed
senior executives, including directors of companies. Their claims to procedural
fairness before dismissal must therefore be assessed in the same way as those of

other employees, namely with the consideration to all the relevant circumstances.”

It will be recalled that applicant was, as the Medical
Superintendent, the head of the nmanagenent team of the
hospital. He therefore, on the authority of the above article
by Canmeroon, has no less claim to procedural fairness, prior

to dismssal than | ower class enpl oyees.

Landman A. M as he then was, held correctly in the case of
Erasmus .v. B. B. Bread Ltd (1987) 8 ILJ 537 at page 544 that
a disciplinary code does not normally apply to a person in the
position of a manager. It is sufficient that there is a
proper enquiry in which the principles of natural justice are
observed. In Visser .v. Safair Freighters (EDMS) BPK (1989)
10 I'LJ 529 at page 535 Basson AA. M is interpreted by Bul bulia
D. P. (in De Klerk .v. Del Ingenieurswerke (EDVS) BPK (1993 14
ILJ 231 at page 233) as saying:

" The most important requirements where a manager is dismissed on the basis of
incompetence or incompatibility is that he must receive warnings, that he must be
properly informed of the allegations against him, that he must be given a fair trail
where the requirements of fairness imply that the rules of natural justice must be

observed and that he is consequently entitled to representation and an opportunity



to state his case.”

It is common cause that applicant was not given a hearing. He
was called to a neeting by the respondent, which neither of
the two recognize as a hearing for purposes of procedural
fairness. I ndeed the way he (applicant) was called to the
neeting that led to his dismssal did not cone any closer to
informng himthat he was being called to an enquiry or that
he was going to face allegations that mght lead to his
dism ssal. The respondent in his letter of 29/03/1994, nerely
said, "I urgently need to meet with you out of my concern for the present situation
within the management team of the hospital. Could you please come to Maseru to see me
tommorow.” We do not know what transpired in this neeting,
neither do we know if any other neetings were held. The next
we know fromthe record is a letter of 13th April which refers
to a neeting the previous day and confirns that applicant's
contract is term nated. Presumably a decision was reached at

this neeting to termnate applicant's contract.

There is no evidence that before termnating applicant, a
hearing was ever held. Indeed in answer to applicant's
avernment in the originating application (Ad. para 3(c)), that
if there were any allegations against him he was never given
a chance to defend hinself, respondent nerely says, "the contents
hereof are denied.” In further subm ssion applicant says "accordingto
the Labour Code 1992 Section 66, my dismissal was given without any allegations made
and therefore unfair.” (Ad. para 3(d)). Respondent's answer to this
I s "the provisions of Section 66 of the Labour Code have no application to the present
proceedings” Clearly therefore, applicant has nmade a case that
he was dism ssed without an enquiry and his argunents are not
chal | enged by respondent. The argunent that the Labour Code
has no application is superseded by the finding | nade earlier
that applicant's contract has not been properly term nated



under Article 6(b) of the Contract of Enploynent.

Applicant has further not been counselled or given warnings
about his shortcomngs if there were any, in accordance wth
the precedent in Visser's case supra. Indeed in his letter to
the Honourable Mnister of Health which is attached to the
record as Annexure XX, applicant contended that he had served
in conparable position for 35 years in the then Transkei and
t he Net herl ands. It goes contrary to common sense that a
person of that wealth of experience can be unable to run a
hospital of the size of St. Janes after only one year. |If the
respondent had done his honmework he m ght well have found that

the problem lied elsewhere and not with applicant.
Accordingly therefore applicant's dismssal is held to be
unfair.

In conclusion | should coment on tw issues that M.

Maf antiri raised when he closed his address. Firstly he said
that the court should not entertain this case in the |light of
the tinme l|apse since the case arose and that after all
appli cant has since left the country. Secondly he asked the

court to take into account that the hospital has no funds.

If I may start with the second subm ssion, the court asked M.

Mafantiri as to where he got the information that the hospital

had no funds. H s response was that this was his personal
Vi ew. It is trite law that a Jlawer is nerely a
representative of his client and not his wtness. M.

Maf antiri cannot wi thout authorisation fromthe Hospital Board
purport to attest on its behalf that the hospital has no
funds. To be neritorious such mtigation either had to be
made on a sworn affidavit or testified viva voce by a duly
aut hori sed representative of the Hospital Board. The Chairnman

hi msel f coul d have made this plea



in his answer but he did not. M. Mfantiri's plea in
mtigation is therefore, wthout basis and inproper as M.
Mafantiri is not a proper person to nmake it.

On the question of prescription, clains for unfair dismssals
are to be presented to the |abour Court within six nonths of
the termnation of the contract of enploynent of the enployee
concer ned. (See Section 70(1) of the Code). Applicant was
di sm ssed on or around 13th April, 1994. This case was filed
on 31st COctober, 1994. Cearly therefore, when this case was
filed the six nonths time limt had | apsed by sone two weeks.
M. Mfantiri therefore, says this factor coupled with the
fact that applicant has since returned to his country of
origin is ground for this court not to entertain applicant's

case.

M. Haoli has argued, correctly in ny view, that applicant's
departure from the country does not extinguish his rights.
The pertinent issue is one of prescription. In ternms of
Section 70(1) of the Code, the court "...may alow presentation of a
claim outside the period prescribed in sub-section (1) above if satisfied that the interests of
justice so demand.” In Paper, Printing, Wod and Allied Wrkers'
Union & Others .v. Kaycraft (Pty) Ltd & Another (1989) 10 ILJ
272 at page 275, it was held that "thelndustrial Court hasthe discretion
to condone the failure to comply with the time-limits prescribed by Section 43(4)(a) if good
cause is shown." It is common cause that in casu no cause was
shown as to why this case has been filed out of tine. Even
when respondent raised this issue applicant's counsel did not
take opportunity of his right of reply to show why this case
was filed out of time and why the late filing should be

condoned.



The Lesotho equivalent of the South African Section 43(4)(a)
of the Labour Relations Act is Section 71(2) of the Code. The
RSA Act specifically places the onus of prove on the
defaulting party. The Section provides in part that:

" Unless the Industrial Court on good cause shown decides otherwise, no order may

be made under this sub-section if the relevant application under sub-section (2) was

not made within thirty days...." (ny enphasi s).

The Code on the other hand enpowers the Labour Court to
condone late filing if satisfied that the interests of justice
so demand. It does not necessarily place the onus on a
defaulting party. In ny view therefore, the explanation
furnished by the defaulting party in our case, is relevant to
sonme, not all cases, in order to help the court to nmake an
i nformed decision, whether the interests of justice denand

that the late filing be condoned.

It does not however, mean t hat wi t hout such
expl anation/justification t he court wi | al ways be
unable to determne what the interests of justice in the

ci rcunst ances are.

| am of the view that the principle in Mlane .v. Santam
I nsurance Co. Ltd. 1962 SA 531 would be nore relevant in
guiding the court in this respect. In that case it was held
t hat :

"In deciding whether sufficient cause has been shown, the basic principle is that
the court has discretion, to be exercised judicially upon a consideration of all the
facts, and in essence it is a matter of fairness to both sides. Among the facts
usually relevant are the degree of lateness, the explanation therefor, the prospects

of success and the importance of the case. Ordinarily these facts are interrelated,



they are not individually decisive."

I am strongly persuaded that the foregoing extract prescribes
a suitable test to be used in circunstances |ike the present,

save that where the phrase "sufficient cause hasbeen shown"” i s used, |
woul d substitute therefor the follow ng phrase, "requirements of

justicesodemand.” The principle in the above case was fol |l owed by
Ehlers D P as he then was in Metal & Allied Wrkers Union .v.
Filpro (Pty) Ltd (1984) 5 I1LJ 171 at page 177.

In followi ng the precedent in Melane's case supra as confirmnmed
by Ehlers in Metal & Allied Wrrkers Union supra, | take it as

pertinent that | should consider the relevant facts of this
case. \Wen the case arose in April 1994, Part |11l Dvision D
of the Code, which establishes this court, was still

suspended. Applicant could not therefore, taken his case to a
court that did not exist. It appears from the record,
however, that applicant did not just sit back and did nothing.
He took his case to existing labour institutions to try and
help him have the case settled in accordance wth the
provi sions of the Code. In particular he |odged a conplaint
with the Thaba-Tseka District Labour Oficer. (See Annexure
XV, XIX, XX and XXIl to applicant's originating application,
all of which are letters from M. Mko, the District Labour

O ficer for Thaba-Tseka on this issue).

On the question of the degree of |ateness, | am convinced that
the time of two weeks is not an unacceptably long tinme by
which a tinme |imt can be extended. Indeed this court was
officially inaugurated on 21st Cctober, 1994, and this matter
was filed a week later, which was pretty fast. The very nunber
of the case bear testinony to this, because it was a second
case to be filed imediately after the court started to

functi on.



I have already shown that the strict requirenent that good
cause be shown is a specific requirenent of the South African
| aw and not ours, so in our case, there is no strict need for
expl anat i on. On the prospects of success and inportance of

the case, applicant has already succeeded in all the areas of

contention between him and the respondent. The case is
certainly an inportant one in the light of the fact that
appli cant had been recruited froma far away country. It was

untenable for respondent therefore, to have passed a death
sentence on him wthout affording him the opportunity to
defend hinself. Hs contract, was for a fixed period, its
term nation nust have disorganised applicant with regard to
prospects for getting an alternative job either here or back
hone.

On the question of fairness, | have already shown that
applicant originally initiated this proceedings in person.
M. Haoli only cane in to argue the case. It would thus be
grossly unfair on applicant, if the court were to hold that
his claim has prescribed sinply because as a |aynman he could
not meke an application for condonation of late filing in his
originating application. Were the court to adopt a strict
| egalistic approach in this matter, it would be failing inits

chief function as it is enshrined in Section 27(2) of the Code
t hat "...it shall be the chief function of the court to do substantial justice between the

parties beforeit.”

In the circunstances, | am convinced, after considering and
wei ghing all the relevant facts that it is in the interests of
justice that applicant's late filing of this case be condoned.
Respondent is after all not placed in a prejudicial position,
because since his dism ssal applicant has kept this issue life

by not only continuously witing to him but also involving



| abour authorities to help broker sone settlenent, a factor
whi ch shoul d count towards breaking prescription. One of the
| atest neetings between respondent and the Thaba-Tseka
District Labour Oficer was on 29/07/1994, just two nonths
before this case was filed (see annex XXl I to originating
appl i cation). The late filing has not therefore prejudiced

respondent .

AWARD

As already pointed out, applicant has anmended his prayers to

one of a declarator that up to the date of this ruling,
respondent’'s purported dism ssal of applicant be declared nul

and void and set aside and that applicant be paid his salary
from the date of purported dismssal to the date of this
ruling. This has been very lenient on the part of the
applicant as he was entitled to claim nore, but has limted

his claimonly to the date of the judgnent.

It is accordingly declared that respondent's purported
termnation of applicant's enploynment on 13/04/1994 anounted

to an unfair dismssal and as such is set aside.

The respondent shall pay applicant his arrears of salary from
the date of purported termination to the date of this ruling,
less the three nonths salary paid to applicant in lieu of

noti ce.

THUS DONE AT MASERU THIS 28TH DAY OF FEBRUARY, 1995.
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