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SUMMARY 

 

 Application for rescission following a judgement in default – Points in 
limine raised on locus standi in judicio and non compliance with Rule 
27(6) of the High Court Rules – Application dismissed on the points 
in limine with costs. 
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[1] This is an application for recession of the order of this court granted on the 

9th February, 2015 by default and stay of execution.   Initially there were two 

(2) matters before me styled CCT/0479/14 and CCA/0023/15 respectively.  

These matters were consolidated by consent of the two parties. 

 

[2] Interim orders were granted in terms of prayers 1 and 2 (a) and (b) in 

CCA/0023/2015 and prayers 1 (a) and (b) in CCT/0479/2015 respectively.   

In effect a stay of execution was granted as interim relief. 

 

[3] The respondents raised points in limine which I choose to deal with first for 

convenience.    These are locus standi in judicio and non- compliance with 

Rule 27 (6) (b).1  Mr Molapo Counsel for the respondents argued that the 

                                                             
1 High Court Rules, 1980 
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deponent to the supporting affidavit had no locus standi to attest to the 

affidavit as a Managing Director (MD) of the applicant.  Mr Molapo further 

argued that there is no resolution of the directors authorising her to either 

defend the matter on their behalf or one that authorises a firm of Attorneys 

to represent the applicants in this matter.   According to Mr Molapo the 

deponent ‘Maletšabisa Lerotholi, has no locus standi to attest to an affidavit 

where there is no resolution by the shareholders for her to have any say in 

the litigation for or against the applicant.   As a result, the contents of her 

affidavit cannot be relied upon to support or disprove allegations made 

against the applicant.   The court was referred to the case of Wing on 

Garment (Pty) Ltd v LDNC and Another2. 

 

[4] On the point of non-compliance with Rule 27 (6) (b), Mr Molapo submitted 

that the applicants have not furnished security for costs pursuant to the 

provisions of Rule 27 (6).  Mr Molapo argued that as a matter of principle 

the applicants had no right to appear before the court without complying 

with the rules of Court.   On his point the court was referred to the case of 

Sefotho v Sefotho3. 

 

[5] On the issue of locus standi the court was referred to a resolution4 by the 

Directors of the applicant company of the 10th April 2013, whereat one 

‘Maletšabisa Lerotholi was appointed as the Managing Director of the 

company.   The court was also referred to another (special) resolution5 of 

the 19th March, 2015 where the same ‘Maletšabisa Lerotholi was to sign 

                                                             
2 1999 -2000 LLR & LB 72.  See also Alfa Construction (Pty) Ltd v Wesa Construction Ltd APN 189/07 
(unreported). 
3 CIV/APN/292.05 (unreported) Available on LESLII. 
4 Annexure B6 at page 90 of the record in CCT/0479/14. 
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court documents and affidavits and also to instruct Attorneys to either 

institute or defend the company in any litigation on behalf of the applicant. 

 

[6] On the issue of security for costs, Mr Lerotholi Counsel for the applicant 

responded by showing that indeed they ought  to have complied with the 

provisions of Rule 27 (6) (b) however, the applicant felt strongly about 

paying security to the same people who they allege had defrauded them.   

According to Mr Lerotholi the court ought to bend the rules where it is 

necessary, such as in their case.   Mr Lerotholi prayed for condonation 

thereof. 

 

[7] In dealing with the points in limine I must show my displeasure at how easily 

the rules of court are being flouted without any cave.  Rule 26 (6) (b) is there 

for a purpose.  It is a requirement for payment of security for costs where a 

party seeks to have a judgment granted by default, rescinded.   This provision 

is worded in mandatory terms and it reads thus: 

“The party so applying must furnish security to the satisfaction 
of the Registrar for the payment to the other party of the costs 
by the default judgment and of the application for rescission of 
such judgment.” (My emphasis). 

 

[8] The applicants did not make any provision to be exempted neither did they 

pray for condonation in their papers.   This matter was raised for the first 

time in court, in a manner that was not so convincing.   Unfortunately, that 

Mr Lerotholi was not allowed to give evidence from the bar.   I respectfully 

agree with the learned Majara J (as she then was) in Sefotho V Sefotho6 

                                                             
6 CIV/APN/292/05 (supra). 
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that, non-observance of the provisions of Rule 27 (6) (b) “renders the papers 

not properly before the court…”   This point in limine is upheld. 

 

[9] On the issue of locus standi in judicio, it appears from the record that the 

summons were first served and received by one Matšumunyane on the 2nd 

December, 20147.  The applicants do not deny that they were served and that 

this was proper service.   The applicants’ only problem is that this 

Matšumunyane was not the (MD) at the time and that the said 

Matšumunyane had committed fraud against the company.   The Notice of 

Motion papers were served and received by the same Matšumunyane and 

this time, it does not show the date, however, on perusing the document, the 

other respondents were served on the 20th March 2015.   According to 

annexure B6, the MD of the applicants’ company was appointed on the 10th 

April, 2013.   What is not clear is why Matšumunyane kept receiving court 

process on behalf of the company.   This is not clerar from the record. 

 

[10] According to the respondents, ‘Maletšabisa Lerotholi had no locus standi 

because she had not been authorised to represent the company in that regard.  

They (respondents) reject the special resolution mentioned earlier in this 

judgment as a proper document since it was not even properly annexed.   The 

applicants admit this as a mistake and insist that this was a proper resolution. 

 

[11] It seems to me that even if the applicants were to be believed, that 

‘Maletšabisa Lerotholi had locus standi, she seems to have been appointed 

after litigation had already begun, if it was in March 2015.   Litigation in this 

                                                             
7 See a copy of the summons at page 1 of the record CCT/0479/14 
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matter started in December, 2014.   The summons was first served and was 

received by the applicants on the 2nd December, 2014 by Matšumunyane 

who even signed and stamped the original summons.   It is doubtful that at 

that time she did not have authority if she even had access to the company 

stamp.  Infact, the applicants do not deny that she received process on their 

behalf except to show that ‘Matšumunyane as one of the directors, did not 

bring the summons to the attention of the Board of Directors.   I find that 

even on this point the applicants are unable to convince the court that 

‘Maletšabisa Lerotholi had locus standi.   This point in limine is also upheld. 

 

[12] It would be an academic exercise to get into the merits when the two (2) 

points in limine have effectively disposed of this application.   It is therefore, 

my order that the application is dismissed on the points in limine, with costs 

awarded to the respondents in the matter of CCT/0479/14 and applicants in 

CCA/0023/15. 

 

 

 

 

_________________________ 
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