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Husband and wife — Spouses judicially separated — Application for stay of
execution pending appeal — Application opposed — A stay of execution will
generally be granted where real and substantial justice requires such a stay —

Application granted.
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STATUTES

BOOKS

[1] This is an application for an order of stay of execution of judgment in
CIV/T/136/2009 pending the finalization of an appeal. It is common cause
that that the appealed judgment was granted following an order of judicial

separation which was granted in favour of the applicant.

[2] The application for the stay of execution is vehemently opposed by the
respondent. Ms. Thethe on behalf of the respondent has raised what she



says is a point in limine namely that the applicant has failed to file her
replying affidavit and argues that, if that is the case, then the respondent’s
version must be regarded as true. That notwithstanding, this argument
ought to be properly raised when merits are traversed and not at this

preliminary stage. See Makoala v Makoala C of A (CIV) 04/09.'

[3] As a general rule a Court will grant a stay of execution where real and
substantial justice will be met.> The court will usually grant stay of
execution of its judgment where there is a real likelihood of injustice.” The
court, in deciding whether or not to grant a stay of execution exercises a
discretion and such a discretion must be exercised judicially. In exercising
its judicial discretion the court must have regard, inter alia, to the following

factors:
Potential or irreparable harm or prejudice being sustained by;
(a)  the applicant should stay be refused;
(b) by respondent should stay be granted

(c) the prospects of success on appeal including more particularly
the question as to whether the appeal is frivolous or vexations

or has been noted not with the bona fide intention of seeking to

1
Page 5 paragraph 5
> Strime v Strime 1983 (4) SA 850 (C) at 852B
* Bestbier v Jackson 1986 (3) SA 482 (W) at 484



reverse the judgment but for indirect purpose such as to gain

time or to harass the other party”.

[4] The court was referred to several authorities by both counsel, which the
court had occasion to consider and in the case of Rood v Walachi’, the court
held that real and substantial justice requires that the court may take into
account all the circumstances surrounding the case and inter alia it would be

justified in taking into account the special circumstances of the parties.

[S] I am persuaded that the applicant has made out a case for the granting of an
order for stay of execution in this regard. If real and substantive justice is to
be served and in considering the circumstances surrounding the case in casu,
also, in exercising my judicial discretion, I find that it would be proper that
the execution of the judgment given by this court be held in abeyance,

especially because it has a bearing on the subject matter of the appeal.

* South Cape Corporation (Pty) v Engineering Management Services 1977 (3) SA 534 A at 545
® 1904 TS 257



[6] It is for the foregoing that the application for stay of execution pending the

finalization of the appeal is granted. No order ask to costs.
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