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IN THE HIGH COURT OF  LESOTHO

In  th e m a t ter  between :

REX

Vs

SHIBILANE MAKEBE

Review Ca se No. 27 / 2011 CR 579 / 2010
Review Order  No. 0 4 / 2011 Ler ibe Dis t r ict

ORDER ON REVIEW

Th is  m a tter  on  a u tom a tic review ca m e from  th e Leribe

Ma gis tra te’s Cou rt .  Th e a ccu sed  wa s  ch a rged  with

con tra ven t ion  of S ection  3 (2) of  the S exual Offences  Act No.3  of

2003 a n d  sen ten ced  to eigh t  yea rs  im prison m en t  with ou t  th e

op tion  of a  fin e.

Th e a ccu sed  p lea ded  n ot  gu ilty to th e ch a rge a n d  a  fu ll t r ia l

p roceeded  before th e m a gis tra te.  Th e a ccu sed  h a d  lega l

rep resen ta t ion  a n d  a ll p rocedu ra l a s pects  were a dh ered  to in

th e t r ia l.

Accord in g to th e eviden ce before th e cou r t  th e com pla in a n t

wa s  a  tea ch er  a t  Qoqolos in g High  Sch ool a n d  lived  a t

Seboth oa n e.  Th e a ccu sed  lived  in  a  two-room ed  h ou se n ea rby
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with  h is  wife a n d  two ch ild ren , a n d  wa s  em p loyed  a s  a

secu r ity gu a rd  a t  a  s h op ; bu t  a ls o u sed  to fetch  wa ter  for  th e

com pla in a n t  a n d  got  pa id  M10 .00  for  fou r  twen ty litre

con ta in ers  fu ll of wa ter .

Th e a ccu sed  a n d  com pla in a n t  s eem  to h a ve developed  a

cord ia l rela t ion sh ip , to th e exten t  th a t  in  h er  eviden ce th e

com pla in a n t  revea led  th a t  s h e h a d  on ce given  a ccu sed  a n

a m ou n t  of M100 .00  a fter  h e h a d  borrowed  th a t  a m ou n t  from

h er .  Com pla in a n t  tes t ified  th a t  h e refu n ded  M40.00  of th a t

a m ou n t  bu t  wa s  s ill owed  M60 .00  wh en th e a lleged  offen ce

occu rred .

On  th e n igh t  of th e 17 th Sep tem ber  2010 ; com pla in a n t  s a ys

s h e wa s  a s leep  a rou n d  2 :00  a m  wh en  a ccu sed  en tered  h er

bed room  a n d  woke h er u p .  Sh e s a w th e a ccu sed  beca u se sh e

s lep t  with  h er  ligh t  on .  Th e a ccu sed  a s ked  h er  for  m on ey a n d

s h e told  h im  s h e h a d  n on e to give to h im , a n d  th a t  s h e s t ill

expected  h im  to refu n d  th e M60 .00  owed  to h er .

Sh e s a ys  th e a ccu sed  th en  dem a n ded  sex from  h er  a n d  sh e

refu sed , wh ereu pon  h e forcefu lly fell h er down  a n d  s tra n gled

h er .  Rem oved  h er  pa n ty a n d  ra ped  h er .

Wh en  h e wa s  th rou gh  h e s a id  s h e m u s t  pu t  th e ligh t  off a n d

a s ked  h er  to wa rm  s om e wa ter  for  h im  to ta ke a  ba th .  Th a t
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wa s  beca u se s h e wa s  on  h er  m on th ly per iod  a t  th e t im e.  Her

eviden ce is  th a t  s h e d id  so.  Th e a ccu sed  pers is ten t ly a sked

h er  n ot  to tell a n ybody a bou t  th e ra pe a n d  s h e s a ys  sh e a gree d

ou t  of fea r .    Wh en  a s ked  by a ccu sed  wh a t  s h e wou ld  s a y to

h is  wife if s h e h ea rd  h er  s crea m s  a n d  s a w h er  s cra tch es , sh e

rep lied  th a t  s h e wou ld  s a y s h e wa s  b it ten by a  sp ider .  Th e

a ccu sed  th en  left  a n d  com pla in a n t  s lep t .

In  th e m orn in g th e a ccu sed  retu rn ed  to com pla in a n t’s  h ou se

a n d  a sked  com pla in a n t  to go to h is  h ou se a n d  tell h is  wife th a t

if s h e h ea rd  h er  s crea m  th e p reviou s  n igh t  it  wa s  beca u se sh e

h a d  been  b it ten  by a  s p ider .  Sh e a greed  th a t  s h e wou ld  do so.

Appa ren t ly th e com pla in a n t  h a d  n ot  yet  decided  to repor t  th e

ra pe to th e police.  Sh e th en  wen t  in to th e h ou se cryin g, took

th e wa ter  a ccu sed  h a d  u sed  th e n igh t  before to wa s h  a n d

th rew it  ou t .

On e `Ma teboh o a ppea red a t th a t  s ta ge a n d  s a w h er  cryin g. Sh e

a s ked h er wh a t  wa s  wron g.  Com pla in a n t  told  h er  a ccu sed

h a d  ra ped  h er .  Ma teboh o wen t  a wa y a n d  la ter  ca m e ba ck  with

a  n eigh bou r , a n  older  wom a n  wh o told  h er  n ot  to wa s h  a n d to

go to th e police.  La ter  a ccu sed’s  wife ca m e a n d  in qu ired  a s  to

wh a t  h a d  h a ppen ed  a n d  s h e told  h er th a t  h er  h u s ba n d  h a d

ra ped  h er .  Sh e th en  wen t  to th e police to repor t , a n d  ob ta in ed

th e m edica l form .   Accu sed  wa s  a ccord in gly ch a rged .
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In  h er  cros s -exa m in a t ion  Mrs . Nku  for  th e a ccu sed  pu t  it to

th e com pla in a n t  th a t  s h e a n d  a ccu sed  h a d  a  love a ffa ir , wh ich

com pla in a n t  den ied .  Sh e pu t  it  to h er  th a t  th ey h a d

con sen su a l s ex wh ich  s h e a lso den ied .  Th e defen ce a rgu ed  in

th e t r ia l a dd res ses  th a t  th e eviden ce of a ll th e oth er witn es ses

wh o were told  by th e com pla in a n t  wa s  n ot  a dm is s ib le to p rove

th e ra pe a s  th ey were a ll told  by h er  of th e even ts .  It  wa s

fu r th er  s u bm it ted  th a t  even  th ou gh  th e ca u t ion a ry ru le wa s

a bolis h ed  by th e Act , th e cou r t  is  s t ill ob liged  to exercise

ca u t ion  with ou t  th e requ irem en t  for  corrobora t ion .

I a m  n ot  persu a ded  th a t  a t  th e en d  of th e da y th e defen ce wa s

a b le, th rou gh  cros s  exa m in a t ion , to s h ow th a t  th e s ex wa s

con sen su a l.  I wou ld  th erefore con firm  th e con vict ion .

I a m  h owever  con cern ed  with th e sen ten ce of eigh t  yea rs

sen ten ce with ou t th e op t ion  of a  fin e a n d  I con s ider  it  in  th e

circu m s ta n ces  to be ra th e r h a rs h  for  a  firs t  offen der  with a ll

oth er  fa ctors  ta ken  in to a ccou n t .

My a t ten t ion  wa s  h owever  d ra wn  to S ection  31  an d  32  of the

Act wh ich p rescr ibes th e m in im u m  pen a lt ies , a n d  in  th e ca se

of a  firs t  offen der it  is  in deed  eigh t yea rs  with ou t  th e op t ion  of

a  fin e.  Th e m a gis tra te pa s sed  a  m in im u m  sen ten ce a n d

a ccord in gly th is  cou r t  ca n n ot  in terfere.
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Sin ce n o exten u a t in g circu m s ta n ces  or  in d ividu a l

circu m s ta n ces  of th e a ccu sed  were con s idered  th e cou r t  wa s

bou n d  to pa s s  th e m in im u m  sen ten ce a t  lea s t .

Both  con vict ion  a n d  s en ten ce a re th erefore con firm ed  on

review.

_______________
L. A. MOLETE
ACTING J UDGE

24 th Ma rch  2011

CC: All Ch ief Ma gis tra tes
All Ma gis tra tes
Ma gis tra te Ler ibe
All Pu b lic Prosecu tors
O/ C Police Ler ibe
O/ C Pris on  Ler ibe
CID – Leribe
Director  of Pu b lic Prosecu t ion s


