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IN THE HIGH COURT OF  LESOTHO

In  th e m a t ter  between :

REX

Vs

MOTLALEPULA QACHA

Review Ca se No. 26 / 2011 CR 668 / 2010
Review Order  No. 6 / 2011 Ler ibe Dis t r ict

ORDER ON REVIEW

Th is  is  a  m a tter  on  a u tom a tic review from  th e Ler ibe d is tr ict .

Th e a ccu sed , a n  a du lt  m a le a ged  23  yea rs  wa s  fou n d  gu ilty

of con tra ven in g s ect ion  3 (2 ) of Act  No.3  of 2003  rea d  with

sect ion  3 (1 ) of th e s a m e a ct  bein g th e Sexu a l Offen ces  Act .

Th e a ccu sed  wa s  u n rep resen ted  in  th e ca se a n d  h e p lea ded

gu ilty of com m itt in g a n  u n la wfu l sexu a l a ct  with  th e

com pla in a n t , Ma teboh o Ntseli, a  fem a le a ged  35  yea rs .

After  en ter in g a  p lea  of gu ilty a n d  it  bein g a ccep ted  by th e

p rosecu tor , a n  ou t lin e of th e eviden ce wa s  given  by th e
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prosecu tor .  Th erea fter  th e a ccu sed  s a id  h e d id  n ot  a cce p t

th a t  h e s exu a lly m oles ted  th e com pla in a n t , bu t  s a id  h e on ly

bea t  h er .  Th e Cou rt  th en  en tered  a  p lea  of n ot  gu ilty a n d

th e crown  lea d  th e eviden ce of th e com pla in a n t .

Com pla in a n t  tes tified  th a t  s h e wa s  a  m a rr ied  wom a n  with

fou r  ch ild ren  a n d  th a t  h e kn ew th e a ccu sed  wh o lived  in

a n oth er  villa ge a bou t  10  k ilom eters  a wa y from  h er  villa ge.

On  th e n igh t  in  qu es t ion  s h e tes tified  th a t  s h e wa s  a s leep

with  h er  ch ild ren  a s  u su a l wh en  s h e h ea rd  a  sou n d  in  th e

h ou se.  Sh e woke u p  a n d  fou n d  m a tch es  to ligh t  h er  la m p .

Sh e th en  n ot iced  a ccu sed  s ta n d in g in  th e room .  Sh e a sked

h im  wh a t  h e wa n ted  a n d  h ow h e h a d  got  in to th e h ou se.

His  rep ly wa s  “don ’t  you  see I wa n t  to s leep  with  you .”  He

th en  h it  h er  with  th e wh ip  h e h a d  in  h is  h a n d  a n d

s u ffoca ted  h er  a n d  dem a n ded th a t  s h e does  a s  h e told  h er .

Th e a ccu sed  th en  pu lled  ou t  h er tra cksu it a n d  pa n ty with

on e h a n d  a s  h e h eld  h er  with  th e oth er  a n d  h a d  s ex with

h er .  Th e ch ild ren  were cryin g a s  th ey s a w th is  h a ppen in g

a n d  a ccu sed  got  u p  a n d  s a id  h e wa n ted  to h a ve m ore s exu a l

in tercou rse with  h er .  Sh e th en  a s ked  th a t  th ey go ou t .

Th ey d id  s o, bu t u pon  rea lizin g th a t  h e h a d  left  h is  wh ip ,

a ccu sed  wen t  ba ck  to collect  it , th ereu pon  th e com pla in a n t
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fled  a n d  a ler ted  h er  n eigh bou r s ; ’Ma teboh o Qa ch a  a n d

Teboh o Ph a tsoa n e wh o both p roceeded  to th e com pla in a n t’s

p la ce bu t  fou n d  a ccu sed  n o lon ger  th ere.  Th ey s ea rch ed

a rou n d a n d  looked  for  h im . Th ey n oticed  th a t  th e cu r ta in

wa s  torn a n d  a  win dow b roken .  Sh e exp la in ed  to th e two

n eigh bou rs  wh a t  h a d  h a ppen ed .

La ter  th e a ccu sed  a rr ived  a ga in  a n d wh en  a sked a s  to wh a t

h a d  h a ppen ed , h e s a id  com pla in a n t  h a d  ta ken  h is  m on ey.

Wh en  th ey ra is ed  a la rm  a n d  ca lled  m ore n eigh bou rs  th e

a ccu s ed  fled .

In  th e m orn in g a  report  wa s  m a de to th e ch ief a n d  th e

m a tter  wa s  reported  to th e police . Th e a ccu sed  wa s  a rres ted

a n d  ch a rged .

In h is  cros s -exa m in a t ion of th e com pla in a n t a ccu sed  t r ied  to

es ta b lis h  th a t  h e wen t  to com pla in a n t  to get  h is  m on ey, bu t

com pla in a n t  den ied  th a t .

Th e s econ d a n d  th ird  witn es ses  were Teboh o Ph a tsoa n e a n d

’Ma teboh o Qa ch a .  Th ey both  con firm ed  th e s tory of

com pla in a n t .  Th e a ccu sed  in  h is  cros s -exa m in a t ion  of PW2

s u rp r is in gly pu t  it  to th e witn es s  th a t  h e h a d  n ever been

th ere th a t  n igh t , wh ich  th e witn es s  den ied .  He d id  n ot
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cros s -exa m in e PW3 a t  a ll desp ite h er  eviden ce th a t  s h e h a d

been  th ere th a t  n igh t ; a n d th a t  a ccu sed  h a d  been  th ere

wh en th ey got  a  repor t  of th e sexu a l a s sa u lt  on com pla in a n t

to wh ich  a ccu sed h a d  rep lied  th a t  h e wa s  owed  m on ey by

com pla in a n t  a n d  th ey h a d  a greed  th ey wou ld  h a ve sex to

set t le th e deb t .

Accu sed th en  ga ve eviden ce, wh ich  wa s  to th e effect th a t h e

h a d a greed  with  com pla in a n t  a n d  ga ve h er  m on ey in  th e

a m ou n t  of M1500 .00  to bu y a n d  s ell liqu or  a s  it  wa s h er

bu s in es s . Th ey wou ld  th en  s h a re th e p rofit .  Wh en h e

in qu ired  on  th e p rofit  th e com pla in a n t p rodu ced  M800 .00

a n d  th en  s a id  th e ba la n ce wou ld  be pa id  in  k in d  if th ey h a d

a  love rela t ion s h ip .  He s a id  h e wa s  n ot  in teres ted  in  th a t

a n d  a n  a rgu m en t  s ta r ted , wh ich  led  to a  figh t  a n d  h im

bea t in g th e com pla in a n t .  He tes t ified  th a t  it  a ll h a pped

a rou n d 5 .00  pm a n d  n ot  10 .00  pm  a s  com pla in a n t  h a d

tes t ified .  He wa s  a sked  in  cros s -exa m in a t ion  a s  to wh y h e

h a d  n ot  pu t  h is  ca se to th e com pla in a n t  a n d  h is  la m e

excu se wa s th a t  h e th ou gh t  h e wou ld  be given  a  ch a n ce to

tell h er .

Th e defen ce of th e a ccu sed  wa s  la ter  to be s h a t tered  wh en
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h e ca lled  h is  witn es s , a n  u n cle wh om  h e s a id  wou ld  tes t ify

th a t  h e wa s  a t  h om e a t  a rou n d  10 .00  pm  on  th e n igh t  in

qu es t ion .

Th e u n cle wa s  DW2 a n d  h e ga ve h is  eviden ce wh ich  tota lly

con tra d icted  th e a ccu ser’s  vers ion .  He wa s  cros s -exa m in ed

a n d  th e Ma gis tra te recorded  a s  follows ;

“  Q  :  How a re you  rela ted  to th e a ccu sed?

A  :  He is  a  son to m y b roth er .

Q  :  I pu t  it  to you  th a t  you  a re n ot  a  witn es s  to

th e a ccu sed .

A  :  Yes  I a m  n ot .

Q  : Th e a ccu sed  s a ys  a t  10 .00  pm  h e wa s  s leep in g

a t  h om e.

A  :  He is  n ot  tellin g th e t ru th .

Q  :  No fu r th er qu es t ion s ”

Th e m edica l exa m in a t ion  revea led  th a t  th ere h a d  been

ph ys ica l violen ce a n d  th a t  com pla in a n t  wa s  bea ten .  Th ere

wa s  pen etra t ion  a n d  ph ys ica l fin d in gs  on  th e h ea d  a n d  fa ce

were th a t  com pla in a n t  h a d  s wollen eyes , a lm os t  closed  a n d

bru ises  on  th e r igh t  th igh .
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Th e Ma gis tra te th en  fou n d  th e a ccu sed  gu ilty a s  ch a rged

a n d  by rea son  of th e p reva len ce of th e offen ce, th e a s sa u lt

on  com pla in a n t  a n d  s h a m efu l lies  a ccu sed  told  th e Cou rt ,

s en ten ced  h im  to twelve yea rs  im prison m en t  with ou t  a n

op tion  of a  fin e.

I h a ve given  fu ll con s idera t ion  of th e m a tter  a n d  fin d  n o

rea s on  to in terfere with  th e fin d in g a n d  s en ten ce of th e

Ma gis tra te.  I th erefore, cer t ify th a t  th e p roceed in gs  a re in

a ccorda n ce with  rea l a n d  su bs ta n t ia l ju s t ice.

_______________
L. A. MOLETE
ACTING J UDGE

28  J u ly, 2011

CC: All Ch ief Ma gis tra tes
All Ma gis tra tes
Ma gis tra te Ler ibe
All Pu b lic Prosecu tors
O/ C Police Ler ibe
O/ C Pris on  Ler ibe
CID – Leribe
Director  of Pu b lic Prosecu t ion s


