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ORDER ON REVIEW

Th is  m a tter  from  th e Th a ba  Tseka  Ma gis tra te’s  Cou rt  is  before

m e on  a u tom a tic review.

Th e a ccu sed  a ppea red  before a  m a gis tra te with  s econ d  cla s s

powers  ch a rged  with  con tra ven in g Sect ion  8 (1 ) of th e Sexu a l

Offen ces  Act  No.3  of 2003 .  It  bein g a lleged  th a t  on  or  a bou t

6 th Ma rch  2009  a t  Ha  Ra n th oto, in  th e Th a ba  Tseka  d is t r ict

th e a ccu sed , a ged  19  yea rs , u n la wfu lly h a d  s exu a l in tercou rse

with  th e com pla in a n t , Moleleken g Hla ba n g, a  gir l a ged  15

yea rs  a t  th e t im e.



Th e a ccu sed  p lea ded  n ot  gu ilty; bu t  wa s  a t  th e en d  of th e t r ia l

fu n d  gu ilty a n d  s en ten ce to s ix yea rs  im pris on m en t  with ou t

th e op t ion  of a  fin e.  He rep resen ted  h im self a t  th e tr ia l.

PW1 wa s  th e com pla in a n t  Moleleken g Hla ba n g, wh o tes t ified

th a t  s h e wa s  born  on  16 th April 1993 . Sh e h a d  a t ten ded

s ch ool u p  to s ta n da rd  seven  a t  Ra n th oto Pr im a ry Sch ool.  Sh e

kn ew th e a ccu sed  a n d  h a s  s een  h er s evera l t im es  in  h er

villa ge.  Sh e tes tified  th a t  on  th e 6 th Ma rch  2009 , s h e wa s  on

h er  wa y from  th e villa ge of Mots its en g goin g to h er h om e.  It

wa s  a rou n d 13h rs , a n d  in  b rou gh t  da y ligh t .  Sh e wa s

con fron ted  by a ccu sed  in  a  deser ted  a re wh en  pa s s in g th rou gh

a  field .  Accu sed  gra bbed  h er  a n d  d ra gged  h er  a s ide from  h er

pa th wa y in to th e veld  a n d  h a d  s exu a l in tercou rse with  h er

a ga in s t  h er  will.  Sh e wen t  h om e a n d  reported  th e in ciden t  to

h er  pa ren ts .  A report  wa s  m a de to th e ch ief a n d  th en  th e

police a n d  a ccu sed  wa s  a rres ted .

Pw2  a n d  Pw3  bein g th e m oth er  a n d  fa th er  of th e com pla in a n t

both  ga ve eviden ce a n d  con firm ed  h er  s tory.  Pw3  wa s  th e on e

wh o took  a ccu sed  to th e police s ta t ion  a fter  report in g to th e

ch ief. Th e witn es s  wa s  cros s  exa m in ed  by a ccu sed  wh o

s ou gh t  to den y h a vin g com m itted  th e cr im e a n d  ra is ed  th e

defen ce of a lib i.  It  wa s  a t  th e en d  of th e t r ia l rejected  by th e

cou rt .



Pw4  wa s  th e police officer  No. 8846  police wom a n  Ntoi wh o

tes t ified  th a t  wh en  a ccu sed  wa s  b rou gh t  t o th e ch a rge office

s h e fou n d  h is  expla n a t ion  to be u n s a t is fa ctory a n d  a ccord in gly

la id  ch a rge a ga in s t  h im .

Accu sed  h a d  n o qu es t ion s  to h is  witn es s  a n d  fu r th er  a ccep ted

th e m edica l report  wh ich  wa s  h a n ded  in .  He in d ica ted  th a t  h e

wou ld  h a ve n o qu es t ion s to th e doctor a n d  th e repor t  h a d

h a n ded  in  a s  exh ib it  “A”.

Accu sed  ga ve eviden ce in  h is  own  defen ce a n d  s a id  h e wa s  a t

th e ca t t le pos t  a t  th e t im e.  He h owever  cou ld  n ot  s pecify th e

da tes  to con du ce th e cou r t  of th e a pp lica b ility of h is  a lib i,

bein g a n  illitera te pers on .  He fu r th er  a dm it ted  th a t  h e is

kn own  to com pla in a n t  a n d  h a d  m et  h er  n u m ber  of t im es .

Th e cou rt  a t  th e con clu s ion  of th e t r ia l, in  a  well rea son ed

ju dgm en t  rejected  a ccu sed’s  defen ce a n d  con victed  h im  on  th e

ba s is  th a t :

1 . It  h a d  been  p roved  th a t  th e vict im  wa s  a  ch ild  u n der

16  yea rs .

2 . Th e a ccu sed’s  defen ce of a lib i wa s  u n tru e a n d

fa iled .  Th e ca se h a d  n o pos s ib ility of m is ta ken

iden t ity on  th e eviden ce.



3 . Th e tes t im on y of th e crown  witn es s  wa s  cred ib le

a n d  s a t is fa ctory; with  a ccu ra te n a rra t ion , wh ile

a ccu sed’s  defen ce wa s  a  fa b r ica t ion  a n d  h a d  to be

rejected .

In  th e resu lt , th e cou r t , correct ly in  a n y view, retu rn ed  a

verd ict  of gu ilty a s  ch a rged .

Th e a ccu sed  h a d  n o p reviou s  con vict ion s .  In  m it iga t ion  h e

p lea sed  th a t  h e wa s  th e b rea dwin n er a t  h is  h om e, h e wa s

worr ied  with  on e ch ild  a n d  fou r  s ib lin gs  a n d  a ll of th em

in clu d in g h is  wife were u n em ployed .

Th e Cou rt  th en  s en ten ced  h im  to s ix yea rs  with ou t th e op t ion

of a  five a fter  givin g on e con s idera t ion  to a ll th e releva n t

fa ctors .

My im pres s ion  is  th a t  th e lea rn ed  m a gis tra te a dop ted  a  p roper

a pp roa ch  to both  con vict ion  a n d  s en ten ce a n d  I a ccord in gly

con firm  both  to be in  a ccorda n ce with  rea l a n d  su bs ta n t ia l

ju s t ice.

It  is  s o ordered  on  review.
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