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IN THE HIGH COURT OF  LESOTHO

CIV/ T/ 3 5 2 / 2 0 1 0

In  th e m a t ter  between :

MR J USTICE THAMSANQA NOMNGCONGO PLAINTIFF

An d

REV. MALEKA ALPHONSE MATHIBELI 1 ST DEFENDANT
MAZENOD PRINTING WORKS 2 ND DEFENDANT

RULING

De live re d  by  t h e  Hon ou ra ble  Ac t in g J u d ge  L.A. Mole t e
On  t h e  2 0 t h Ap r il 2 0 1 1

Th is  m a tter  com es  before m e a s  a n  App lica t ion  for  Res cis s ion

of a ju dgm en t I gra n ted by defa u lt  in  fa vou r  of th e p la in t iff on

th e 24 th Febru a ry 2011 .

Th e defen da n ts  a pp lied  for  res cis s ion  of th e ju dgm en t , a n d

both  pa r t ies ’ cou n sel a ppea red  before m e on th e 4 th April for

a lloca t ion  of a  da te of h ea r in g. On  th a t  da y th ey a lso a greed  to

s ta y execu t ion  of th e ju dgm en t  a n d con s olida te th e two

a pp lica t ion s  a s  for  s om e rea son  th e two defen da n ts  h a d

a pp lied  s epa ra tely.
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A da te of h ea r in g wa s  fixed  for  th e a rgu m en t  bein g th e 15 th

April 2011 .

Mr. Ph oofolo for  th e defen da n ts  in d ica ted  a t  th a t  s ta ge th a t h e

in ten ded  to a pp ly for  m y recu s a l from  th e ca se on  th e ba s is

th a t  p la in t iff in  th e m a tter  is  m y collea gu e a n d  s en ior . Th e

a pp lica t ion  cou ld  n ot  be en ter ta in ed  beca u se th e pa r t ies  were

fa ced  with  th e a pp lica t ion  for  rescis s ion  of a  defa u lt  ju dgm en t

gra n ted  by m yself.

Th e h ea r in g wa s  th en  pos tpon ed  to th e fu r th er  da te .  It  wa s

a greed  th a t  th e recu sa l a pp lica t ion  wou ld  a lso be dea lt  with  on

th a t  da y depen d in g on th e ou tcom e of th e rescis s ion

a pp lica t ion . I s u gges ted th a t if p la in t iff con s en ted  to

rescis s ion th e a pp lica t ion  for  recu s a l cou ld  be h ea rd  s tra igh t

a wa y.  Mr. Na th a n e h a d  to ta ke in s tru ct ion s  on  th is  a n d  th e

m a tter wa s  a ccord in gly pos tpon ed .

On  th e 15 th April both  cou n sel a pp roa ch ed  m e in  ch a m bers

a n d  in form ed  m e th a t  th ey h a d  a greed  th a t  th e ju dgm en t  be

rescin ded  by con sen t ; a n d  fu r th er th a t  th e m a tter  be p la ced

before a n oth er  ju dge a s  su bm it ted  by th e defeda n ts ’ cou n sel,

even  th ou gh  th ey were s t ill pu rsu in g s et t lem en t  n egotia t ion s

a n d  a t tem p tin g to resolve th e m a tter  ou t  of cou r t .
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I a greed  to th e a rra n gem en t; bu t  in form ed  cou n sel th a t  I

wou ld  recu se m yself n ot  on  th e grou n ds a dva n ced  a n d  a greed

by th em , n a m ely th a t  p la in t iff is  m y collea gu e a n d  s en ior .  My

view wa s  th a t  s u ch  a rgu m en t  is  in correct  a n d  m is lea d in g a n d

wou ld  n ot  con s t itu te va lid  grou n ds  for m y recu sa l.  In  a n y

even t , th a t  a s pect  h a d  been  con s idered  wh en  th e m a tter  wa s

a lloca ted to m e by th e Ch ief J u s t ice a fter  Ma da m  J u s t ice

Hla joa n e h a d  recu sed  h erself.  Th is  wa s beca u se n ot  on ly d id

it  in volve a  collea gu e; bu t  a lso th a t  s h e wa s  on e of th e ju dges

referred  to in  th e a r t icle.  Sin ce I wa s  n ot  a ct in g ju dge a t  th e

t im e th e Hon ou ra b le Ch ief J u s t ice a lloca ted  it  to m e in pu rsu it

of th e requ ired  in depen den ce a n d  im pa rt ia lity.

My u n ders ta n d in g is  th a t  a  ju dge for  (or a n y oth er p res id in g

officer  for  th a t  m a tter ) is  expected  to ca rry ou t  h is  du ties

in depen den tly; fa ir ly a n d  with ou t  fea r  or  fa vou r  a s  d icta ted  by

th e ju d icia l oa th .  Th e fa ct  th a t  a n oth er  ju dge or  a  s en ior  is  a

pa r ty to a n y p roceed in gs  is  n ot  s u fficien t grou n ds  for recu s a l,

u n les s  th e p res id in g officer  in d ividu a lly or  pers on a lly feels  th a t

in  dea lin g with  s u ch  a  ca se th ere cou ld  be a  likelih ood  or

pos s ib ility of th eir  in depen den ce or  fa ir  ju dgm en t  bein g

com prom ised .

Th e High  Cou rt  ju dges  a re a ll su b ject to th e s a m e s ta tu tes  a n d

ru les .  Th ey equ a lly pos ses s  u n lim ited  ju r isd ict ion  a n d  a re

expected  to a dh ere to th e ju dges  ru les  a n d  a ct  im pa rt ia lly.
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Th ey ou gh t  to com ply with  h igh  s ta n da rds  of d iligen ce,

in depen den ce a n d  in tegr ity in  dea lin g with  m a tters  before

th em .

Th e High  Cou rt  ben ch  is  n ot  s t ra t ified  in  a n y m a n n er .  It  is

th erefore illogica l a n d  m is lea d in g to im pose s en ior ity ra n k in g

a m on gs t  ju dges  with  rega rd  to ca rryin g ou t  th eir  du t ies .  On ly

th e Ch ief J u s t ice, a s  h ea d  of th e ju d icia ry, a s  h is  t it le  a lso

m a kes  it  clea r , is  obviou s ly s en ior  to a ll th e ju dges .  To

d is t in gu is h  a n d  ra te th e in d ividu a l ju dges  in  term s  of s en ior ity

is  u n su pporta b le. It  on ly a pp lies  to m a gis tra tes  wh o a re

lega lly cla s s ified  by s ta tu te.

I s h ou ld  n ot  be m is u n ders tood  to m ea n  th a t  th ere a re n o

sen ior  ju dges ; or  th a t  p la in t iff is  n ot  on e of th em .  It  is  clea r

th a t  ju dges  d iffer  in  term s  of exper ien ce a n d  len gth  of t im e on

th e ben ch .  It h owever h a s  n o bea r in g on  th eir  du t ies  a n d  roles

a s  ju dges . It  is  a  descr ip t ive referen ce to th eir  s ta tu s .  It  is

a k in  to s a yin g a  person  is  “elder ly” a s  opposed  to “older”. Th e

a pp lica t ion  for  recu sa l ca rr ies  th e wron g con n ota t ion .  I m a y

m en tion  a ls o th a t  th e s en ior ity of th e p la in t iff wa s  in  fa ct  a

releva n t  con s idera t ion  in  m y ju dgm en t  a n d  a wa rd  of th e 24 th

Febru a ry 2011 .

In  ou r  ju r isd ict ion  on ly th e J u dges  of Appea l cou ld  be correct ly

descr ibed  a s  s en ior  to ju dges of th e High  Cou rt ; bu t  even  th en
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th ey wou ld  s t ill be su b ject  to th e ju r is d ict ion  of th e High  Cou rt

in  a pp rop ria te ca ses .  To a rgu e th a t  th e High  Cou rt  ju dge

wou ld  be u n a b le to dea l with  th e m a tter ; or  a ppea r  to be

b ia sed  in  su ch  a  ca se wou ld  n ot  be su s ta in a b le.

Th e tes t  is wh eth er  th e ju dge h a s  a n  in teres t  in  th e ou tcom e of

th e ca se a n d  wh eth er  th ere is  a  rea l likelih ood  of b ia s ;

“th a t is  to s ay :  w ere  there  any circum s tances  affecting

h im  th a t m igh t reas on ably  crea te  a  s u s picion  th a t he  w as

not im partia l”.

SEE BARNARD v J OCKEY CLUB OF  SOUTH AF RICA

1 9 8 3 (2 ) SA 3 5

AND

ROSE v J OHANNESBURG LOCAL ROAD

TRANSPOTATION BOARD 1 9 4 7 (4 ) SA 2 7 2

In  m y a s ses s m en t th e p ra ct ica l effect  of th e a rgu m en t  by

defen da n ts  wou ld  be u n a ccep ta b le a n d  con tra ry to ba s ic lega l

p r in cip les .  Ta ken  to its  logica l con clu s ion , it  wou ld  m ea n  th a t

n o ju dge wou ld  be a b le to p res ide over  a n y m a tter  in volvin g

a n oth er  ju dge beca u se th ey a re collea gu es .  Th e firs t

a ppoin ted  or  “sen ior” ju dge wou ld  n ot  be s u b ject  to th e

ju r is d ict ion  of a ll th e oth er  ju dges ; a n d  t h e s econ d  in  ra n k

wou ld  on ly h a ve h is  m a tters  determ in ed  by on e ju dge beca u se
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a ll th e oth ers  wou ld  be ju n ior  to h im . In  th e s a m e wa y, ju dges

wou ld  n ot  be s u b ject  to th e ju r is d ict ion  of m a gis tra te s  for

bein g sen ior  in  th e ju d icia l h iera rch y.  A sen ior  res iden t

m a gis tra te wou ld  n ot  h a ve h is  ca se before a n y oth er  th a n  th e

ch ief m a gis tra te; a n d  even  a m on gs t  th e s a m e level of

m a gis tra cy a  ra n k in g cou ld  be im posed ; a n d  it  wou ld  follow

th a t  th e on e con s idered  to be ju n ior  wou ld  be p reclu ded  from

pres id in g over  a ca se of h is  or  h er s en ior . Sim ila r ly m in is ters

of govern m en t , in  pa r t icu la r  th e Min is ter  of J u s t ice wou ld  n ot

be su b ject  to th e ord in a ry ju r isd iction  of ou r  cou r ts .

Th ese grou n ds  for  recu sa l, th erefore wou ld  lea d  to a bsu rd ity;

in equ a lity a n d  s elect ive a cces s  to ju s t ice for  s om e officia ls .

Th is wou ld  s er iou s ly viola te th e a ccep ted  p r in cip les  en s h r in ed

in  th e con s t itu t ion of dem ocra t ic cou n tr ies .

I th erefore rejected  th e grou n ds  a dva n ced  by cou n sel for  m y

recu sa l.

I h owever  con s idered  th e fa ct  th a t  I m a d e a  determ in a t ion  in

th e m a tter  with  rega rds  to th e defa m a tory n a tu re of th e words

pu b lis h ed .  I ca m e to th e con clu s ion  th a t  th ey were

defa m a tory, n ot  on ly by gra n t in g a  m ere defa u lt  ju dgm en t , a s

p ra yed , bu t  by ca refu lly con s ider in g th e effect  of th e a r t icles

pu b lis h ed .
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Th e defen ce of th e defen da n ts  s et  ou t  in  th eir  a ffida vit  in

s u pport  of th e rescis s ion  a pp lica t ion  is  ba s ica lly th a t  th e

words  a re n ot  defa m a tory.  Th ey do n ot  a dva n ce a  defen ce

s u ch  a s  t ru th ; fa ir  com m en t in  th e pu b lic in teres t ; or th a t  th e

words  were n ot  m ea n t  to refer  to p la in t iff.  It  is  th ose defen ces

th a t  cou ld  u pon  h ea r in g fu r th er  eviden ce a t  th e t r ia l, a lter  m y

in it ia l con clu s ion .

Th e defen ce a s  p resen t ly set  ou t  in  th eir  pa pers , m erely

n ega tes  m y ju dgm en t , a n d  beca u se m y con clu s ion is  ba sed  on

th e words  pu b lis h ed , I ca n n ot  pos s ib ly see a n y eviden ce

a ddu ced  a t  th e t r ia l th a t  cou ld  a bsolve th e defen da n ts  from

lia b ility beca u se th e pu b lica t ion  ca n  n ever  be a ltered .  It  wou ld

th erefore p reju d ice th em  in  th eir  defen ce if I p roceeded  to d ea l

with  th e m a tter  on  th e m erits  a fter  h a vin g m a de th e fin d in g

th a t  I d id  a ga in s t  th em .  On  th a t  ba s is  I a m  p repa red  to recu se

m yself.

In NEWELL v CRONJ E AND ANOTHER 1 9 8 5 (4 ) SA 6 9 2 it

wa s  h eld  th a t  even  wh ere th e observa t ion s  of th e ju d icia l

officer  con flict  with  th ose of a  lit iga n t ; recu s a l is  n ot

n eces s a r ily perm is s ib le.  In  th a t  even t ; h is  observa t ion s  m u s t

be con veyed  to th e pa r t ies :

“Who then  have the  opportun ity  of  agree ing w ith  or

ch allenging s uch  obs erva tions .  S uch  a ch allenge d oes  not
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in  any w ay  im pugn the pres id in g off icer’s  in tegrity  or

rend er h is  pos ition  in tolerable”.

I a m  h owever  s a t is fied  in  th is  ca se th a t  n o p reju d ice will resu lt

to eith er  pa r ty a s  th e m a tter  h a s  n ot  yet  gon e to t r ia l.

Con sequ en tly n o fa ilu re of ju s t ice wou ld  resu lt . It  is

fu r th erm ore a ccep ta b le beca u se both  cou n sel a gree.

Accord in gly th e ju dgm en t  gra n ted  in  fa vou r  of th e p la in t iff on

th e 24 th Febru a ry 2011  is  rescin ded  by con sen t , with  n o order

a s  to cos ts .

Th e m a tter  is  pos tpon ed  s in e d ie to a llow th e pa rt ies  to file

fu r th er  p lea d in gs .

I recu se m yself a n d  refer  th e m a tter  ba ck  to th e Ch ief J u s t ice

for  rea lloca t ion  a s  h e sees  fit .  I h ope th a t  both cou n sel will be

of a s s is ta n ce to su gges t  h ow th e m a tter  is  to b e con clu ded in

view of th eir  con sen t  order .

______________
L. A. MOLETE
ACTING J UDGE

For Pla in t iff : Mr. Na th a n e
For Defen da n t : Mr. Ph oofolo
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