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IN THE HIGH COURT OF LESOTHO

CIV/ APN/ 139 / 2011

In  th e m a tter  between :-

AFRICAN CAMP MANAGEMENT SERVICES (PTY) LTD APPLICANT

An d

MOTHAE DIAMONDS (PTY) LTD RESPONDENT

J UDGMENT

De live re d  by  t h e  Hon ou ra ble  Ac t in g J u d ge  L.A. Mole t e  on

t h e  1 2 t h J u ly 2 0 1 1 .

Th is  m a tter is  b rou gh t  before th is  Cou rt  in  term s  of a n

a greem en t  of s et t lem en t  between  th e pa r t ies  wh ich  wa s  m a de

a n  order  of Cou rt on  th e 30 th Ma rch  2011  in  wh a t  I s h a ll refer

to a s  th e m a in  a pp lica t ion .

Th e m a in  a pp lica t ion  wa s  b rou gh t on a n  u rgen t  ba s is by

App lica n t  s eek in g to en force th e Awa rd  of Con tra ct  No P1231 -
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PPM-MOT-001  for  th e p rovis ion a n d  opera t ion  of th e

Res pon den t’s  m in in g Con tra ctors  a ccom m oda tion  fa cilit ies  a n d

ya rd  a n d  ca ter in g m a n a gem en t  s ervices  a t  th e Moth a e Dia m on d

Min e Lesoth o (“th e con tra ct”). It  wa s a wa rded  by th e

Res pon den t  to th e Applica n t  on  th e 12 th Febru a ry 2010  a s  a

va lid  a n d  b in d in g a greem en t , bu t Res pon den t  la ter  s ou gh t  to

repu d ia te a n d pu t  it  ba ck  to ten der  for  va r iou s  rea s on s .

Con sequ en tly, th e App lica n t  s ou gh t  in ter im  relief in terd ict in g

a n d res tra in in g respon den t  from  a n y a cts  in  b reach  of s u ch

con tra ct , in clu d in g th e Awa rd  of th e Con tra ct  to a n y oth er

pa r ty.

Th e App lica t ion  wa s  opposed  on n u m ber  of grou n d  a lleged  by

Res pon den t .  A t im e ta b le wa s  a greed u pon  by th e pa r t ies  for

th e filin g of Affida vits  a n d  th e m a tter  wa s  pos tpon ed for  h ea r in g

by th is  Cou rt to th e 30 th Ma rch  2011 .

On  th e 30 th Ma rch  2011  th e Pa r t ies  filed  a  Deed  of Set t lem en t

wh ich  wa s  m a de a n  order  of Cou rt  by Con sen t .  Th e Set t lem en t

wa s to th e effect th a t  con tra ct  P1231 -PPM-MOT-001  wou ld  be

ca n celled ; a n d  th e App lica n t a greed to va ca te Respon den t’s

p rem ises  on  30  April 2011 .
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Th e Pa r t ies  fu r th er  a greed  th a t a s  com pen sa t ion  for  th e

ca n cella t ion  certa in  pa ym en ts  wou ld  be m a de by th e

Res pon den t .  Th ey a greed  to s et t le th e m a tter  a s  follows ;

“1 . th e Respon den t  will pa y ou t  th e App lica n t  th e

ba la n ce of th e Con tra ct  p r ice of th e Con tra ct  between  th e

Pa r t ies  u n der  referen ce P1231 -PPM-MOT-001 .

2 . th e a m ou n t  pa ya b le is  to be ca lcu la ted  on  th e

p rojected  ba la n ce of th e Con tra ct  Va lu e over  th e tota l

Con tra ct  per iod  of 28  m on th s  from  1  Feb ru a ry 2010 ,

ca lcu la ted  on  th e a m ou n ts  pa ya b le to da te in  term s  of th e

con tra ct .”

Th e Am ou n t  Pa ya b le in  term s  of th e a bove p rovis ion s  wa s  to be

a greed  between  a ccou n ta n ts  n om in a ted  by ea ch  of th e Pa r t ies ;

fa ilin g th a t  to be a greed  by th e Pa r t ies ’ Cou n sel by n ot  la ter

th a n  12  April 2011  a n d  in  th e even t  th a t  th ey do n ot  a gree th e

Pa r t ies  a sked  for  th e in terven t ion  of th e Cou rt  to fix th e a m ou n t

on  th e ba s is  of th e figu res  p la ced  before it  by th e a ccou n ta n ts

a n d  cou n sel.
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Both  th e Accou n ta n ts  a n d  Cou n sel fa iled  to a gree; a n d  th e

m a tter  wa s  th erefore referred  ba ck  to th e Cou rt  to fix th e

a m ou n t .  Th is  wa s  on  th e 10 th Ma y 2011 .

Th e Cou rt  wa s  u n a b le to m a ke a  determ in a t ion on  th a t  da y;

a n d  gra n ted  a n App lica t ion  for  pos tpon em en t  by Res pon den t .

Th e Cou rt  a lso d irected  th a t  fu r th er  Affida vits  be filed  to cla r ify

ea ch  Pa r ty’s  s ta n d  a n d  in terp reta tion  of th eir  a greem en t .  Th is

wa s  beca u se th e a m ou n ts  su bm it ted  a n d  ca lcu la ted  b y th e

a ccou n ta n ts  of th e pa r t ies  were su bs ta n t ia lly a t  va r ia n ce.  Th e

a pp lica n t  ca lcu la ted  th a t  th e ba la n ce owin g is  in  th e a m ou n t of

M3  792  280 -08 ; wh ile Respon den t in s is ted  th a t  th e s et t lem en t

a m ou n t  s h ou ld  be th e su m  of M663 ,000 -00 . Th ey d is a greed on

th e correct  form u la  to be u sed  to a rr ive a t  th e a m ou n t  pa ya b le.

It  wa s  clea r  a t  th a t  s ta ge th a t th e cou r t  requ ired  fu r th er

cla r ifica t ion  on  h ow th e pa r t ies  u n ders tood  a n d  in terp reted

th eir  Agreem en t , s pecifica lly Cla u ses  1 a n d  2  th ereof.  Th e

m a tter  wa s  con sequ en tly pos tpon ed  to 14 th J u n e 2011  for

h ea r in g; wh ile th e pa r t ies  were ordered  to file th eir  Affida vits

a n d  su bm is s ion s  by th e 10 th J u n e 2011 rega rd in g th eir  specific

ca lcu la t ion s .
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On  th e h ea r in g da te a n d  with  th e fu r th er  Affida vits  filed ; th e

m a tter wa s  a rgu ed  before m e.

Th e Affida vit  of th e Respon den ts  Ma n a gin g Director  Nya ka llo

Mpa tu oa  referred  to s om e d is pu tes  rela t in g to th e con tra ct ,

p r ior  to th e s et t lem en t  a greem en t  wh ich  wa s  m a de a n  order  of

Cou rt .

Mr Pen zh orn  for  th e  App lica n t  s u bm it ted  th a t  th e term s  of th e

or igin a l Con tra ct  a n d  a lleged  b rea ch es  a s  well a s  m otiva t ion  by

Res pon den t  in  en ter in g in to th e s et t lem en t  a greem en t were

ir releva n t .  Th a t  th e Cou rt  ou gh t  to d is rega rd  a n y a verm en ts  in

th a t  rega rd  beca u s e th e s et t lem en t  a greem en t h a d to be

in terp reted  in depen den tly.

On  th e a u th or ity of Ham ilton  v  van  Zy 1  1983  (4 ) 379  (S CD) and

W ils on  Bably  Holm es  (Pty ) ltd  v  Maey ane and  others 1995  (4 ) SA

340  (TPD) th e Cou rt  a greed  with  th a t  p ropos it ion .

As  a  resu lt  th e a llega t ion s  by Res pon den t  wh ich poin ted  to th e

fa ct  th a t  th e App lica n t  wa s  u n a b le to com ply with  th e con tra ct

beca u se n o  opera t in g licen ce h a d  been  gra n ted  by th e

Depa rtm en t  of Tra de, were n ot  given  m u ch  con s idera t ion , with

th e res u lt  th a t  th e Cou rt  ign ored  th e a ppa ren t  viola t ion  of th e
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Tra d in g En terp r is es  Order 1993 .  Th e m a tter  before m e wa s

th erefore to m a ke a determ in a t ion ba sed on ly on  th e s et t lem en t

a greem en t  of th e Pa r t ies .

Th e App lica n t  su bm it ted  th a t  th e in ten t ion  of th e Pa r t ies  wa s

clea r ly s et  ou t  in  th e set t lem en t .  Th a t  th e com prom ise m ea n t

th a t  App lica n t  wou ld  be pa id  a n  a m ou n t  “to be ca lcu la ted  on

th e p rojected  ba la n ce of th e con tra ct  va lu e” a n d  th a t  th e fu r th er

p rovis ion  th a t  su ch  a m ou n t  wou ld  be “ca lcu la ted  on  th e

a m ou n ts  pa ya b le to da te in  term s  of th e con tra ct” m ea n t  th e

pa ym en ts  m a de to da te wou ld  s im p ly be p rojected  over  th e

ba la n ce of th e 28  m on th s  of th e con tra ct .  Th a t  is  h ow

App lica n t  a rr ived  a t  th e a m ou n t  of M3  792  280 -00 .  In  its

ca lcu la t ion s ; Applica n t  took  n o a ccou n t  of th e es t im a ted  cos ts

of th e bu s in es s  a n d  con sequ en tly d id  n ot  dedu ct  a n y a m ou n ts

th a t  wou ld  h a ve been  expen ses  a n d  cos ts  of th e opera t ion  by

App lica n t  com pa n y.

Th e Respon den t on  th e oth er  h a n d  a pp roa ch ed th e m a tter

d ifferen t ly, a n d  ca lcu la ted  th e s ett lem en t  s u m  a n d  a rr ived a t

M663 ,000-00 . It rep resen ted  a  n et  p rofit  of 25% for  th e

App lica n t  wh ich  wa s  s et  ou t  in  a n n exu re “A1”.  Th e form u la

u sed  by Respon den t  wa s  ba sed on  th e m on th ly cos ts  a n d

expen ses  in  its bu s in es s  with  th e App lica n t in  th e p reviou s
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m on th s  of Febru a ry 2010  to Ma rch  2011 .  It  ca m e to a figu re

rep resen t in g a  n et  p rofit  m a rgin  of 25% for  App lica n t  a fter

dedu ct in g a ll cos ts a n d  expen ses .

Th e su bm is s ion  of Mr Ma leba n ye on  beh a lf of Respon den t  wa s

th a t  th e ca lcu la t ion  ba sed  on  th ese con s idera t ion s  by th e

Res pon den t , a rr ives a t  a  fa ir  a n d  equ ita b le a m ou n t  a n d  is

a dequ a te com pen s a t ion  for  ea r ly term in a t ion  of th e Agreem en t .

Th e Respon den t m a in ta in ed  th a t  s u ch  wa s  th e a greem en t

con tem pla ted  by th e pa r t ies  a n d  a n y oth er  in terp reta t ion  wou ld

be u n ten a b le a n d  n ot  in ten ded  by th e Pa r t ies  beca u se it  m ea n t

App lica n t  cou ld  be pa id  a m ou n ts  over a n d  a bove wh a t  it  wou ld

be en t it led  to, in clu d in g a m ou n ts  it  wou ld  h a ve in cu rred  bu t  for

th e term in a t ion  of th e a greem en t.  Th ese in clu ded  d irect  food

cos ts  a n d  s ta ff cos ts  a s  well a s  fu n ct ion s  wh ich  were r eferred  to

a s ad -hoc, wh ich wou ld n orm a lly requ ire sepa ra te orders .

Th e App lica n t  in s is ted  th a t  it  wa s  th e in ten t ion  of th e Pa r t ies

a n d  th e correct  in terp reta t ion  of th e s et t lem en t  a greem en t . It

wa s  s u bm it ted  th a t  th e ou tcom e a n d  a m ou n t  a rr ived  a t  wa s

correct  n otwith s ta n d in g th e a ppa ren t  over  pa ym en t . It  wa s

clea r  th a t  th ey were a t  loggerh ea ds  a s  rega rds  th e form u la  to be

u sed  to a rr ive a t  th e correct  a m ou n t  du e to App lica n t  a n d  th e



8

m ea n in g of th e ph ra se “bein g th e ba la n ce of th e con tra ct  p r ice

wh ich  is to be ca lcu la ted  on  th e p rojected  con tra ct  va lu e.”

Th e Cou rt  is  th erefore ca lled  u pon  to “fix a n  a m ou n t  on  th e

ba s is  of th e figu res  p la ced  before it  by th e pa r t ies .”  In  doin g so,

it  wa s  n eces s a ry to a lso m a ke a  fin d in g a s  to wh ich  of th e

Pa r t ies ’ in terp reta t ion  of th e s ett lem en t  a greem en t  wa s  th e

correct  on e.  Th e Cou rt  h a d  n o a ltern a t ive bu t  to con s ider  th e

tra n s a ct ion a s  a  wh ole a n d  decide wh a t  th e Pa r t ies  m u s t  h a ve

in ten ded .

It  goes  with ou t  s a yin g th a t  th e t ra n s a ct ion  m u s t  h a ve bu s in es s -

like effica cy; be rea s on a b le a n d  fa ir  to both  pa r t ies , rega rd

bein g h a d  to th e fa ct  th a t  it  is  a  s et t lem en t  resu lt in g from  a n

a greed  term in a t ion .  I a gree with  Res pon den t  th a t  th e

tra n s a ct ion  m u s t be looked  a t  a s  a  wh ole a n d  th e Cou rt  m a y

im p ly term s  wh ich  on ly s erve to give th e con tra ct  a  rea son a b le

a n d  bu s in es s like m a n n er :

1 . S A m u tu al Aid  S ocie ty  v  Capetow n  Ch am ber of

Com m erce 1962(1) S A 598  AD.

2 . Ham ly n  & Co v  Wood  & Co. 1891  (2 ) QB 488 .
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I th erefore a gree with  th e a pp roa ch  of th e Res pon den t  th a t  th e

ca lcu la t ion s h ou ld  n ot  in clu de Ca p ita l expen d itu re a m ou n ts

a n d  d irect  s ta ff a n d  food  cos ts  for  th e ba la n ce of th e per iod .

Th is  wou ld  resu lt  in  pa yin g over to th e App lica n t m on ies  wh ich

wou ld  be pa r t  of its  expen ses  a n d  for  s ervices  wh ich  m a y n ot

h a ve been  ren dered  even  if th e con tra ct h a d  been  fu lly

d is ch a rged  a n d  it s  term s  com plied  with  in  a ll respects .  Th a t

in terp reta t ion  wou ld  n ot  be equ ita b le a n d  cou ld  n ot  be fa ir ly

con tem pla ted  by th e Pa r t ies .  Th e Cou rt  m u s t  a s su m e th a t

n on e of th e pa r t ies  sou gh t  to u se th e a greem en t  of Set t lem en t

to ga in  m ore th a t  wh a t  wou ld  h a ve a ccru ed  to th em  a fter

com plete a n d  su cces s fu l im p lem en ta t ion .  Th a t  wou ld  be

u n ju s t ifia b le.

I h a ve h owever  observed  th a t th e ca lcu la t ion  of respon den t

con fin ed  itself to p rofit  a t  25%, bu t  fa iled  to ta ke in to a ccou n t

a dd it ion a l cos ts  th a t  App lica n t  wou ld  in cu r  a s  a  res u lt  of th e

term in a t ion ; th ese wou ld  in clu de bu t n ot  n eces s a r ily lim ited  to

(a ) Repa tr ia t ion ; t ra n s port  a n d  rela ted  cos ts  of rem ova l.

(b ) Sta ff retren ch m en t  cos ts  a n d  expen ses .

(c) Pos s ib le los ses  in cu rred  in  m a k in g expen d itu re specifica lly

in  con tem pla t ion  of th e con tra ct  u n der  referen ce P1231 -

PPM-MOT-001 .
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In  th e circu m s ta n ces  th e Cou rt  Order is  th a t  th e App lica n t be

pa id  th e a m ou n t of M663 ,000 -00  in  res pect  of th e p rofit  a s

ca lcu la ted by Res pon den t; a n d  th a t  in  a dd it ion  App lica t ion  will

be en t it led  to ca lcu la te a n d  a dd  a n y a n oth er rea son a b le

expen ses  a s  s t ipu la ted  a bove .  In  th e even t  th a t th e pa r t ies do

n ot  a gree on  th e a dd it ion a l a m ou n ts  th ey ca n  s im ila r ly

a pp roa ch  th e Cou rt  for  fin a l determ in a t ion .

Th e respon den t  will a ls o be lia b le to pa y Va lu e Added  Ta x (VAT)

to th e Lesoth o Reven u e Au th ority (LRA) on  beh a lf of App lica n t  if

th e ta x a u th or ity dem a n d s  or determ in es  th a t  su ch  VAT is

pa ya b le. Th is  wa s  con ceded  by th e Res pon den t .

Th e pa r t ies a greed  th a t  th ere be n o order a s  to cos ts  a n d  it  is

a ls o so ordered .

_______________
L. A. MOLETE

ACTING J UDGE

For th e a pp lica n t : Adv G Pen zh orn  SC

For th e respon den t : Adv S Ma leba n ye


