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C I V / A P N / 4 0 7 / 9 7

IN T H E H I G H C O U R T O F L E S O T H O

In the matter b e t w e e n :

L E S O T H O T O U R S T B O A R D Applicant

v

K A N A N E L O T L E B E R E R e s p o n d e n t

J U D G M E N T

Delivered b y the H o n o u r a b l e M r . Justice T. M o n a p a t h i

o n the 2 2 n d d a y of D e c e m b e r 1 9 9 7

T h e Applicant filed an urgent application which it m o v e d ex

p a r f e o n t h e e 2 8 t h O c t o b e r 1 9 9 7 . I g r a n t e d t h e following o r d e r s after

h a v i n g h e a r d M r s M a j e n g - M p o p o C o u n s e l for t h e Applicant. T h e

o r d e r s w e r e that:

1. T h e n o r m a l f o r m s a n d p e r i o d s of service a r e d i s p e n s e d

with.

2. A rule nisi b e a n d is b e i n g i s s u e d a n d returnable o n the

7th d a y of N o v e m b e r 1 9 9 7 calling u p o n t h e R e s p o n d e n t

to s h o w c a u s e (if a n y ) w h y

(a) T h e D e p u t y Sheriff shall n o t , i m p o u n d a n d bring in

his c u s t o d y t h e vehicle formerly registration n u m b e r

A 7 4 8 8 ( n o w travelling o n t e m p o r a r y registration

n u m b e r to Applicant u n k n o w n ) a n d e n g i n e n u m b e r
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a n d c h a s s i s n u m b e r reflected in A n n e x u r e " H 1 " to

t h e f o u n d i n g affidavit p e n d i n g finalization of t h e

application.

(b) T h e vehicle shall n o t b e r e t u r n e d to A p p l i c a n t

t o g e t h e r with its registration d o c u m e n t s a n d all its

a c c e s s o r i e s .

© A p p l i c a n t shall n o t b e g r a n t e d s u c h f u r t h e e r e

a n d / o r alternative relief.

(d) R e s p o n d e n t s shall n o t b e o r d e r e d to p a y t h e c o s t s

h e r e o f .

3. P r a y e r 2 (a) o p e r a t e with i m m e d i a t e effect a s a n interim

order.

T h e R e s p o n d e n t h a v i n g b e e n s e r v e d , h e t h e n filed a notice of

intention to o p p o s e a n d to anticipate t h e return d a t e in t e r m s of R u l e

8 ( 1 8 ) - o n t h e 6th N o v e m b e r 1 9 9 7 at 9 . 3 0 a . m . T h e notice w a s

s u p p o r t e d b y a n a n s w e r i n g affidavit. A t h e a r i n g t h e R e s p o n d e n t

a p p l i e d for l e a v e to file a s u p p l e m e n t a r y affidavit. T h i s w a s n o t

o p p o s e d a n d it b e c a m e p a g e s 5 1 - 5 3 of t h e p a g i n a t e d r e c o r d .

O n t h e anticipated return d a t e t h e parties a g r e e d to f o r e g o a n d

n o t to a r g u e all objections a n d points-in-limine a n d w e r e therefore left

to a r g u e o v e r a f e w i s s u e s that w e n t to m e r i t s of t h e c a s e . T h o s e

c o u l d b e stated briefly a s b e i n g w h e t h e r t h e r e w a s a n a g r e e m e n t of

s a l e for t h e p u r c h a s e of t h e c a r a s a salary p a c k a g e . S e c o n d l y

w h e t h e r t h e B o a r d of Directors a u t h o r i s e d s u c h a s a l e w h e t h e r

specifically o r b y implication. T h i s w e n t t o g e t h e r with w h e t h e r t h e

M a n a g i n g Director or a n y officer o r s e r v a n t o f t h e A p p l i c a n t h a d full

e x e c u t i v e p o w e r to bring a b o u t t h e s a l e a n d w h e t h e r t h e A p p l i c a n t
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w a s therefore e s t o p p e d f r o m d e n y i n g t h e s a l e of t h e vehicle to t h e

R e s p o n d e n t . Lastly w h e t h e r t h e r e h a d b e e n a g r e e m e n t a s to t h e

price of t h e vehicle to b e sold a s part of a salary p a c k a g e in v i e w of

t h e interpretation to b e g i v e n to p a r a g r a p h 3 . 0 0 (a) a n d (b) of

A n n e x u r e " D " a n d in t h e light of t h e R e s p o n d e n t ' s t i m e or period of

retirement.

T h e facts in t h e m a t t e r w e r e s i m p l e a n d better dealt with

t o g e t h e r with t h e c o m m e n t s a n d c o n c l u s i o n s a s t h e y flow. T h e

R e s p o n d e n t w a s e m p l o y e d b y t h e A p p l i c a n t a s a M a n a g i n g Director

until t h e last d a y of J u n e 1 9 9 7 a s t h e m i n u t e s of t h e Extraordinary

B o a r d m e e t i n g of t h e 4th J u n e 1 9 9 7 a n n e x u r e " K T D " also s h o w . T h a t

m e e t i n g also r e s o l v e d to a p p o i n t a n acting m a n a g i n g director s o that

t h e M a n a g i n g Director ( R e s p o n d e n t ) c o u l d h a n d o v e r to h i m b e f o r e

h e left. F u r t h e r m o r e , a s it w a s r e s o l v e d a r r a n g e m e n t s w e r e to b e

m a d e to p r o v i d e t h e R e s p o n d e n t with his t e r m i n a l benefits. T h e

d i s p u t e is w h e t h e r t h e M a n a g i n g Director's official c a r w a s lawfully

sold to t h e R e s p o n d e n t . T h e Applicant in t h e s e p r o c e e d i n g s said that

t h e vehicle w a s n o t sold at all h e n c e t h e vindicatory claim for its

return.

It b e c a m e c o m m o n c a u s e that in J u n e 1 9 9 7 , at t h e t i m e of t h e

expiration of t h e R e s p o n d e n t ' s contract, a n e w B o a r d of Directors h a d

b e e n a p p o i n t e d . A n e w c h a i r m a n h a d b e e n a p p o i n t e d in t h e p l a c e of

M r . M a k h e t h a while M r . M a k h e n e c o n t i n u e d to b e secretary of t h e

B o a r d . N o n e of t h e t w o g e n t l e m e n filed a n y s u p p o r t i n g affidavit. T h i s

b e c a m e i m p o r t a n t in a r g u m e n t b e f o r e this C o u r t for t h e following

r e a s o n s . T h e R e s p o n d e n t c o n t e n d e d that t h e a p p o i n t m e n t of a n e w
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resolution o f t h e B o a r d . T h e r e w a s n o t h i n g to s p e a k of a specific

resolution of a sale, I a c c o r d i n g l y w o u l d n o t interpret A n n e x u r e " D "

( R e s o l u t i o n s of t h e B o a r d m e e t i n g of t h e 7 t h April 1 9 9 5 ) a l o n g t h e

lines of t h e c o n t r a c t o n a g r e e m e n t a s w e l a w y e r s k n o w it to b e , that

is a m a t t e r of offer a n d a c c e p t a n c e . It w a s not.

If I a m w r o n g o n t h e first a s p e c t n a m e l y that t h e authority of t h e

A p p l i c a n t to sell c a n b e implied in a n a s m u c h a s it is n o t specific b u t

if it c a n b e implied ( w h i c h I did n o t a c c e p t ) , a n d if I a m w r o n g o n t h e

s e c o n d a s p e c t n a m e l y that t h e a g r e e m e n t itself c a n b e implied

looking at t h e b r o a d a n d g e n e r a l s u r r o u n d i n g c i r c u m s t a n c e s of t h e

m a t t e r especially t h e c o n d u c t of t h e F i n a n c e a n d A d m i n i s t r a t i v e

M a n a g e r , I h a v e h o w e v e r n o t f o u n d that t h e R e s p o n d e n t w a s entitled

to a c q u i r e this v e h i c l e b a s e d o n t h e interpretation of t h e p a r a g r a p h

3 . 0 0 ( a ) of t h e resolution, I d o n o t find that this R e s p o n d e n t w a s

entitled to a c q u i r e t h e v e h i c l e b a s e d o n t h e interpretation to

b e g i v e n to p a r a g r a p h 3 . 0 0 ( a ) of A n n e x u r e " D " , that is t h e p a r a g r a p h

that r e a d s a s

follows:-

"(a) s h o u l d t h e M a n a g i n g Director retain this p o s t for a

p e r i o d b e y o n d t h r e e y e a r s , h e s h o u l d p a y t h e

residual v a l u e of t h e vehicle."

T h e m a t t e r of fact w a s that t h e R e s p o n d e n t m e r e l y c o m p l e t e d t h e

period of t h r e e y e a r s ( u p to t h e last d a y of J u n e 1 9 9 7 ) a n d did not g o

b e y o n d that period of t h r e e y e a r s that d o e s n o t therefore d e s e r v e a n

interpretation f a v o u r a b l e to p a r a g r a p h 3 . 0 0 ( a ) .
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I w o u l d a l s o c o n c l u d e in t h e s a m e v e i n that I did n o t find that

A n n e x u r e "A" is helpful to t h e R e s p o n d e n t . T h i s A n n e x u r e " A " is t h e

m e m o of t h e 2 5 t h J u n e 1 9 9 7 f r o m t h e R e s p o n d e n t ( w h e n still

M a n a g i n g Director) to t h e F i n a n c e a n d A d m i n i s t r a t i o n M a n a g e r ,

mistakingly s p o k e of residual v a l u e of t h e v e h i c l e o n t h e third

p a r a g r a p h of that m e m o w h i c h r e a d s : " Y o u will k n o w f r o m t h e

a t t a c h e d B o a r d of Directors M e e t i n g d e c i s i o n that if I c o m p l e t e d my

c o n t r a c t with L e s o t h o Tourist B o a r d I c o u l d b u y t h e M a n a g i n g

Director's v e h i c l e at its residual value". T h i s clearly s u g g e s t s a

w r o n g i n f e r e n c e that t h e c i r c u m s t a n c e s of t h e t e r m i n a t i o n of t h e

r e s p o n d e n t l e a d s to t h e interpretation c o n s i s t e n t with p a r a g r a p h

3 . 0 0 ( a ) w h i c h I h a v e a l r e a d y ruled that t h e r e c o u l d n o t b e a n y

c o n s i s t e n c y therewith, n o r c o u l d t h e r e b e a n y a l i g n m e n t with t h e

m e a n i n g of that p a r a g r a p h .

I h a v e u n d e r l i n e d " c o m p l e t e d m y contract" in a b o v e q u o t a t i o n ,

to s u g g e s t that this R e s p o n d e n t o n l y c o m p l e t e d his contract n o t in

t e r m s of p a r a g r a p h 3.00(a) neither in t e r m s of p a r a g r a p h 3 . 0 0 ( b ) s o

that this is a typical situation w h e r e t h e r e h a d to b e a m e e t i n g of a

m i n d s n a m e l y : T h a t t h e r e s p o n d e n t s h o u l d h a v e g o n e b a c k to B o a r d

in t h e w a y s u g g e s t e d in t h e letter in A n n e x u r e " F " of p r o c e e d i n g s ,

w h i c h w a s a n invitation b y t h e M a n a g i n g Director o n t h e 2 6 t h A u g u s t ,

1 9 9 7 , r e q u e s t i n g that t h e r e h a d to b e a m e e t i n g for further

consultation to s p e a k a b o u t this vehicle. T h e r e f o r e this a d d s

probability to t h e c o n t e n t i o n that e v e n t h e p r e v i o u s B o a r d did n o t

a g r e e o n sale a n d price at w h i c h t h e vehicle w o u l d b e sold. In n o w a y

therefore w o u l d t h e B o a r d b e held to h a v e b e e n e s t o p p e d m e r e l y b y

a n internal a r r a n g e m e n t of or e x c h a n g e d c o r r e s p o n d e n c e b e t w e e n
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t h e R e s p o n d e n t a n d t h e F i n a n c e a n d Administration m a n a g e r . T h e

B o a r d n e e d e d to h a v e r e s o l v e d specifically o v e r t h e issue.

T h e R e s p o n d e n t did n o t a g r e e to m e e t t h e n e w m a n a g i n g

director d e s p i t e t h e invitation letter of t h e 2 6 t h A u g u s t 1 9 9 7 . T h i s

s u g g e s t s or a n d further l e a d s to a c o n c l u s i o n that t h e r e w a s n o

a g r e e m e n t . If t h e r e is a d o u b t , s u c h a d o u b t that d o e s n o t s e e m to

r e s o l v e t h e q u e s t i o n of t h e said p a r a g r a p h 3 . 0 0 ( a ) in f a v o u r of this

r e s p o n d e n t . It m e a n s therefore that I c o u l d n o t c o n c l u d e that t h e r e

h a s b e e n a g r e e m e n t o n or of t h e sale. I w a s therefore not p e r s u a d e d

that t h e s t a t e m e n t of terminal benefits ( A n n e x u r e "E") s e r v e s correctly

a s a n indication that that t h e r e c o u l d h a v e b e e n a g r e e m e n t a s to

price. W h y ? B e c a u s e the p r e m i s e w a s w r o n g , it s p o k e a b o u t residual

v a l u e , m e a n i n g that e v e n if this R e s p o n d e n t h a d a c t e d o n t h e

p r e v i o u s m e m o r a n d u m of t h e F i n a n c e a n d A d m i n i s t r a t i o n M a n a g e r ,

b o t h t h e R e s p o n d e n t Administration M a n a g e r w e r e w r o n g in u s i n g

t h e p r e m i s e b a s e d o n that t h e contract h a d b e e n c o m p l e t e d a s

e n v i s a g e d b y p a r a g r a p h 3.00(a) I w a s not p e r s u a d e d therefore. N o r

w o u l d t h e c o n d u c t of t h e F i n a n c e a n d Administration M a n a g e r bind

t h e A p p l i c a n t n o r b e held to h a v e e s t o p p e d t h e A p p l i c a n t f r o m

d e n y i n g t h e e x i s t e n c e of a n a g r e e m e n t of sale.

A s I h a v e said I w a s reluctant to interpret t h e situation of the

R e s p o n d e n t w h i c h neither b e l o n g s to (a) n o r (b) of p a r a g r a p h 3 . 0 0 of

t h e m e n t i o n e d a n n e x u r e to b e interpreted a l o n g (a) to s u g g e s t that

t h e R e s p o n d e n t ' s service m u s t h a v e g o n e b e y o n d 3 y e a r s . T h a t w a s

not a fact. T h e r e c a n n o t h a v e b e e n a sale w h e t h e r r e g a r d e d a s part

of t h e "salary p a c k a g e ' o r not. T h e r e c a n n o t not h a v e b e e n a n
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a g r e e m e n t of sale in t h e classical definition of w h a t a s a l e is, that is

a g r e e m e n t a s to t h e object of sale a n d a g r e e m e n t a s to t h e price. I

w a s referred to t h e w o r k of G i b s o n - S O U T H A F R I C A N

M E R C A N T I L E A N D C O M P A N Y L A W - 6th edition - c h a p t e r 3 p p 1 2 5 -

1 3 1 o n t h e nature of t h e contract of sale. It lead m e to c o n c l u d e that

" e v e n if there could h a v e b e e n a n a g r e e m e n t to sell, n o "usual price"

or r e a s o n a b l e price c o u l d h a v e b e e n implied in t h e c i r c u m s t a n c e s of

t h e p r e s e n t c a s e . M u c h of t h e w e a k n e s s in this r e g a r d w a s

c o n n e c t e d with t h e difficulty in intepreting t h e said p a r a g r a p h 3.00 in

f a v o u r of t h e R e s p o n d e n t . T h e r e w a s n e e d to h a v e negotiated a n

a g r e e m e n t for t h e sale of t h e vehicle.

I m a d e a finding therefore that this application o u g h t to s u c c e e d

with c o s t s to t h e Applicant.

T. M O N A P A T H I

J U D G E

2 2 n d D e c e m b e r 1 9 9 7

For the Applicant : M r . M o s i t o

For the R e s p o n d e n t : M r . M a t s a u


