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C R I / A P N / 1 4 2 / 9 7

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

M O E T I M O F O K E N G APPLICANT

and

T H E DIRECTOR O F PUBLIC PROSECUTIONS R E S P O N D E N T

J U D G M E N T

Delivered b y the H o n o u r a b l e M r . Justice M . M . R a m o d i b e d i

O n the 9th d a y o f J u n e , 1 9 9 7 .

In this application it is s o u g h t to p e r s u a d e the C o u r t to release the Applicant

o n bail pending his trial o n a c h a r g e o f a r m e d robbery involving a n a m o u n t o f M 2 4

0 0 0 - 0 0 belonging to F r a m e r ' s S u p e r m a r k e t at Pitseng in Leribe district o n or abo u t

the 7th February 1 9 9 7 .

T h e application w h i c h is strenuously o p p o s e d b y the Director o f Public
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Prosecutions w a s a r g u e d before m e ont h e 19th M a y 1 9 9 7 a n d after hearing

submissions f r o m b o t h sides I dismissed the application a n d intimated that reasons

w o u l d f o l l o w today. T h e s e are the reasons:

In t e r m s o f Section 1 0 9 o f the Criminal P r o c e d u r e a n d E v i d e c n e A c t 1 9 8 1 the

H i g h C o u r t is v e s t e d with a discretion w h e t h e r or not to grant bail to a n a c c u s e d

person at a n y stage o f a n y p r o c e e d i n g s t a k n e in a n y court in respect o f a n offence.

T h e full text o f that section is as follows:-

" 1 0 9 . T h e H i g h C o u r t m a y at a n y stage o f a n y p r o c e e d i n g s , t a k e n

m a n y court in respect o f a n offence, a d m i t the a c c u s e d to bail."

A s this court stated in D a v i d L e l i n g o a n a J o n a t h a n v Director o f Public

Prosecutions C R I / A P N / 6 3 6 / 9 6 (unreported) in exercising the discretion conferred

b y the said Section 1 0 9 o f T h e C r i m i n a l P r o c e d u r e a n d E v i d e n c e A c t 1 9 8 1 the

g u i d i n g principle is to u p h o l d the interests o f justice b y balancing the reasonable

r e q u i r e m e n t s o f the State with the r e q u i r e m e n t s o f o u r l a w as to the liberty o f the

subject. M o r e o v e r the court m u s t a l w a y s b e a r in m i n d that the p r e s u m p t i o n o f

i n n o c e n c e operates in favour o f the applicant e v e n w h e r e it is said that there is a

strong p r i m a facie case against h i m but that if there are indications that the granting

o f bail will defeat o r frustrate the p r o p e r administration o f justice then the court

w o u l d b e fully justified in refusing to a l l o w the applicant bail.

S e e S v E s s a c k 1 9 6 5 ( 2 ) S . A . 1 6 1 ( D ) at 1 6 2 p e r M i l l e r J.

A s I h a d occasion to state in D a v i d L e l i n q o a n a J o n a t h a n v Director o f Public

Prosecutions (supra) the o n u s is o n the A p p l i c a n t to s h o w o n a b a l a n c e o f

probabilities that the grant o f bail will not prejudice the interests o f justice. In this
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respect our l a w differs drastically from the current position in the Republic o f S o u t h

Africa. T h e r e as I understand the current position the o n u s is n o w o n the State to

s h o w w h y bail should not b e granted in the interests o f justice.

S e e M a g a n o & A n o t h e r v District M a g i s t r a t e , J o h a n n e s b u r g & ors. (1) 1 9 9 4

( 4 ) S . A . 1 6 9 at 1 7 1 .

T h e fact that the Director of Public Prosecutions o p p o s e s bail, as in this case,

is a factor w h i c h the court should per se attach w e i g h t in balancing the probabilities

in the matter but the ipse dixit o f the Director o f Public Prosecutions is h o w e v e r not

conclusive a n d the court m u s t still look at all the circumstances o f the case to

determine w h e t h e r the applicant will stand trial a n d not abscond.

A g a i n as this court stated in D a v i d Lehingoana Jonathan v Director o f Public

Prosecutions (supra) the seriousness o f the offence charged is o n e o f the factors for

consideration b y the court in a bail application in as m u c h as the possibility o f a

severe sentence is in itself a potential inducement to a n accused person to flee rather

than stand his trial.

N o w it is against the a b o v e m e n t i o n e d principles that I proceed to determine

the factors in this application a n d w h e t h e r the applicant has discharged the o n u s to

s h o w that his release o n bail will not prejudice the interests of justice as well as

w h e t h e r h e will stand trial.

It is c o m m o n c a u s e that the Applicant is a n o n citizen in this country. H e

c o m e s f r o m M a k h a l a n e n g Witsi's h o e k , Q w a Q w a in the Republic o f S o u t h Africa

w h e r e h e resides. I consider therefore that h e c o m e s f r o m outside the jurisdiction

of this court. I h a v e taken this factor into account in refusing bail in this matter as
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I felt the applicant h a s failed to m a k e out a c a s e that despite the fact that h e is a n o n

citizen residing outside the jurisdiction o f this court h e will stand trial. H e d o e s n o t

e v e n m a k e a t o k e n undertaking in that regard in his f o u n d i n g affidavit a n d this court

subscribes to the principle that a litigant m u s t stand or fall b y his f o u n d i n g affidavit.

In his f o u n d i n g affidavit the A p p l i c a n t h a s failed to state his personal

c i r c u m s t a n c e s a n d b a c k g r o u n d f r o m w h i c h the court c a n d e t e r m i n e w h e t h e r h e is

likely to stand trial rather t h a n flee. A g a i n this is a factor against the A p p l i c a n t in

this matter. In this regard I a c c e p t M r . R a m a f b l e ' s s u b m i s s i o n o n b e h a l f o f the

R e s p o n d e n t that the Applicant h a s not p l a c e d factors that w o u l d influence the court

to confidently exercise its discretion in f a v o u r o f the applicant.

T h e r e is a g a i n the a s p e c t o f the nature o f the c h a r g e the A p p l i c a n t is facing.

A s earlier stated the A p p l i c a n t is facing a c h a r g e o f a r m e d r o b b e r y involving an

a m o u n t o f M 2 4 , 0 0 0 - 0 0 . I consider that this is a v e r y serious c h a r g e i n d e e d a n d that

the applicant faces a very substantial t e r m o f i m p r i s o n m e n t in p r o s p e c t . T h a t is the

reality o f the m a t t e r w h i c h this court c a n n o t lose sight o f a n d I c o n s i d e r that the

i n d u c e m e n t for the A p p l i c a n t to flee rather than stand trial is therefore v e r y great

indeed,

M r Fantsi for the A p p l i c a n t s u b m i t s that only M l 5 0 - 0 0 w a s f o u n d o n the

p e r s o n o f the A p p l i c a n t after his arrest. I u n d e r s t a n d h i m to i m p l y t h e r e b y that it

c a n n o t b e correct that the applicant stole the a m o u n t o f M 2 4 0 0 0 - 0 0 a s alleged. 1

don't agree. In m y v i e w this a r g u m e n t is clearly a n o n sequitur a n d m u s t b e rejected

a s s u c h . It d o e s n o t merit a n y further attention b y this court.

O n e C l e m e n t K o a q o w h o is a d m i t t e d l y a relative o f the applicant's alleged
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a c c o m p l i c e n a m e l y o n e Pule R a d e b e w h o w a s shot at the s c e n e o f the c r i m e has

d e p o s e d a n affidavit in support o f the R e s p o n d e n t ' s opposition to bail. This is w h a t

h e states in paragraphs 2-6 thereof:-

" 2 .

I k n o w the Applicant herein as h e w a s a friend o f m y relative, w h o is

n o w d e c e a s e d , Pule R a t e b e . I a m u s e d to the applicant herein.

3.

O n the 8th February, 1997,I found applicant at m y aforesaid h o m e , h e

w a s already in a vehicle with o n e M a t h a b a n g Petlane a n d m y m o t h e r ,

M a k o a q o K o a q o .

4.

Applicant then informed m e that the previous d a y , being the 7th

February, 1 9 9 7 , h e w a s f r o m Pitseng in the c o m p a n y o f the d e c e a s e d

a n d others a n d that whilst e n route to Hlotse, they m e t the Police w h o

a t t e m p t e d to stop their v a n , but they ignored t h e m h e n c e the police

shot at t h e m a n d injured Pule R a t e b e , so they w e r e n o w g o i n g to see

the condition o f Pule R a t e b e at the hospital.

5.

T h e reason applicant a d v a n c e d for not stopping w h e n requested to d o

s o w a s that they w e r e transporting d a g g a .
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6.

I a s k e d applicant w h e r e the d a g g a w a s , but n o a n s w e r w a s

f o r t h c o m i n g . "

In his replying affidavit the A p p l i c a n t a d m i t s p a r a g r a p h 2 a b o v e but

" v e h e m e n t l y " denies the rest o f the paragraphs q u o t e d a b o v e . H e s e e k s to p e r s u a d e

the court that the d e p o n e n t C l e m e n t K o a q o is "referring to a n incident w h i c h t o o k

place in B o t h a B o t h e w h e r e I w a s fined M 5 0 - 0 0 for p o s s e s s i o n o f d a g g a . " W e l l I '

d o not agree. T h e d e p o n e n t C l e m e n t K o a q o is specific a s to dates. It m a y b e that

the Applicant told h i m half truths a b o u t the incident a n d preferred to label it d a g g a

but I don't think that a n y t h i n g turns o n this for the p u r p o s e o f this application.

W h a t matters is that I consider that there is a p r i m a facie c a s e against the

A p p l i c a n t a n d in this regard I h a v e also t a k e n into a c c o u n t w h a t the investigating

officer T p r . L e h a t a s a y s in p a r a g r a p h 7 o f his o p p o s i n g affidavit n a m e l y "there is

e v i d e n c e that applicant w a s involved in the said r o b b e r y a n d h e k n e w that the

d e c e a s e d w a s shot at the s c e n e . "

In s u m therefore I r e m a i n u n p e r s u a d e d that the A p p l i c a n t will stand trial if

released o n bail. O n the contrary I consider that, as matters stand, the

administration o f justice will b e prejudiced and/or defeated if bail is granted.

A c c o r d i n g l y the application is dismissed.,

M . M . R a m o d i b e d i

J U D G E

9th day of June 1997.
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For Applicant : M r . Fantsi

For R e s p o n d e n t : M r . R a m a f o l e


