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CIV/T/598/95

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

L E S O T H O H I G H L A N D S D E V E L O P M E N T A U T H O R I T Y Plaintiff

and

M A S U P H A E P H R A I M S O L E Defendant

R E A S O N S O N R U L E 30 A P P L I C A T I O N

Delivered b y the H o n o u r a b l e M r . Justice M . M . R a m o d i b e d i

O n 1st d a y o f April 1 9 9 7 .

O n the 14th d a y o f N o v e m b e r 1 9 9 6 the Plaintiff filed a No t i c e o f M o t i o n in

t e r m s o f R u l e 3 0 o f the H i g h Court R u l e s 1 9 8 0 seeking a n order in the following

terms:-

" 1 . T h a t the defendant's purported notice in terms o f R u l e 3 4 (6)

dated 12 N o v e m b e r 1 9 9 6 b e a n d is hereby set aside as an

irregular step in terms o f R u l e 3 0 (1) o f the R u l e s o f Court.

2. T h a t the defendant p a y the costs o f this application s u c h costs
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to include the costs o f t w o counsel."

T h e application w a s b a s e d o n the following g r o u n d s :

1. T h a t the trial h a v i n g c o m m e n c e d it is n o longer c o m p e t e n t for

the defendant to i n v o k e the provisions o f R u l e 3 4 (6).

2. That f r o m all the surrounding circumstances the notice a m o u n t s

to a n a b u s e o f the process o f the Court.

T h i s application w a s a r g u e d before m e o n the 3rd F e b r u a r y 1 9 9 7 . O n the

following d a y n a m e l y the 4th February 1 9 9 7 I granted the application as p r a y e d a n d

set aside the Defendant's purported R u l e 3 4 (6) notice dated 12th N o v e m b e r 1 9 9 6

as both irregular a n d i m p r o p e r in terms o f R u l e 3 0 (1) o f the H i g h C o u r t Rules. I

ordered the D e f e n d a n t to p a y costs o f the application to the plaintiff including costs

o f t w o ( 2 ) counsel. I intimated that reasons w o u l d b e filed later. T h e s e are the

reasons.

In order to understand the ding d o n g affair in this matter it is necessary to

give a little b a c k g r o u n d to the case w h i c h started off with the plaintiff issuing

s u m m o n s against the D e f e n d a n t for a n a m o u n t o f a b o u t M 5 million in 1 9 9 5 . B y

F e b r u a r y 1 9 9 6 the pleadings h a d b e e n closed a n d o n 2 3 r d d a y o f April 1 9 9 6 the

parties mutually set d o w n the matter for hearing o n the dates o f 4 , 5 , 6 , 7 , 8 , 1 1 , 1 2 ,

1 3 , 1 4 a n d 15 N o v e m b e r 1 9 9 6 as well as 2 , 3 , 4 , 5 a n d 6 D e c e m b e r 1 9 9 6 .

O n the 3 0 t h M a y 1 9 9 6 the plaintiff furnished discovery o f d o c u m e n t s in

r e s p o n s e to D e f e n d a n t ' s notice dated 17th April 1 9 9 6 .
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T h e D e f e n d a n t did not raise a n y complaint about the said discovery for a b o u t

four m o n t h s . It w a s only o n 2 3 r d S e p t e m b e r 1 9 9 6 that the D e f e n d a n t filed a notice

in terms o f R u l e 3 4 (6) with only six (6) w e e k s r e m a i n i n g before the actual date o f

trial.

T h e n following s o m e c o r r e s p o n d e n c e b e t w e e n the attorneys c o n c e r n e d the

plaintiff furnished a supplementary D i s c o v e r y Affidavit b y M a k a s e M a r u m o o n the

25th O c t o b e r 1 9 9 6 .

It is significant that at the pre trial conference held b y the parties o n the 1 st

d a y o f N o v e m b e r 1 9 9 6 the D e f e n d a n t ' s legal representatives did not raise a n y

c o m p l a i n t a b o u t plaintiffs discovery.

T h e n o n the 1st d a y o f the trial n a m e l y the 4th N o v e m b e r 1 9 9 6 a n d while the

Court w a s already in session the D e f e n d a n t filed a N o t i c e o f M o t i o n seeking for a n

order "directing the plaintiff to m a k e discovery as c o n t e m p l a t e d in t e r m s o f R u l e 3 4

(3), as well as m a k e available for inspection a n d c o p y i n g , as c o n t e m p l a t e d in terms

o f R u l e 3 4 (6) a n d (8) within 3 (three) d a y s o f the date o f this order the following

d o c u m e n t s : -

"2.1 All b o a r d minutes a n d a g e n d a s for such b o a r d m i n u t e s f r o m the

1st January 1 9 8 8 to date hereof;

2.2 All m e m o r a n d a , m a n a g e m e n t accounts, b u d g e t s a n d reports

e m a n a t i n g f r o m the Plaintiffs finance d e p a r t m e n t f r o m 1st

J a n u a r y 1 9 8 8 to date hereof;

2.3 All m e m o r a n d a , internal c o r r e s p o n d e n c e , b u d g e t s a n d m i n u t e s

pertaining to the L H D A H o m e O w n e r s h i p S c h e m e , in respect

o f Plot 1 2 2 8 1 4 ) 4 6 , Arrival Centre, M a s e r u ; .
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2.4 All m e m o r a n d a , reports, budgets a n d c o r r e s p o n d e n c e in respect

o f the L e a s e A g r e e m e n t s referred to in C l a i m 1 o f Plaintiffs

Particulars o f C l a i m '

2.5 Ail m e m o r a n d a , internal a n d c o r r e s p o n d e n c e , opinions a n d

reports f r o m the consultants, arising f r o m Contract 1 2 9 B ,

m i n u t e s a n d reports o f the Negotiating C o m m i t t e e in respect

thereof, prior to July 1 9 9 4 a n d furthermore all c o r r e s p o n d e n c e ,

m e m o r a n d a a n d d o c u m e n t a t i o n relating to the calculation o f

b o t h present a n d estimated costs in respect o f Contract 1 2 9 B .

2.6 All documentation, internal a n d external, relating to the r e n e w a l

o f the L e a s e in respect o f 1 8 4 C i n e z R o a d . "

T h e said application w a s a r g u e d before m e o n the s a m e d a y n a m e l y the 4th

N o v e m b e r 1 9 9 6 a n d after h a v i n g h e a r d a r g u m e n t s f r o m b o t h sides I reserved m y

ruling in the matter.

I h a v e since duly delivered the ruling o n the 3rd February 1 9 9 7 dismissing the

application with costs o n the g r o u n d that there is n o n e e d to g o b e h i n d the plaintiffs

discovery affidavit filed b y M a k a s e M a r u m o in the matter o n 2 5 t h O c t o b e r 1 9 9 6 .

Accordingly this j u d g m e n t should b e r e a d in the context o f m y j u d g m e n t o f the 3rd

F e b r u a r y 1 9 9 7 as well.

W h a t is peculiar in this case is that o n the 12th N o v e m b e r 1 9 9 6 a n d while a

ruling o n Defendant's N o t i c e o f discovery dated 4th N o v e m b e r 1 9 9 6 w a s p e n d i n g ,

as aforesaid, the defendant filed yet another N o t i c e o f discovery in t e r m s o f R u l e 3 4

(6) calling for the following d o c u m e n t s : -

" 1 . C o p i e s o f all written h o u s i n g leases entered into b y the L H D A ,
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f r o m January 1 9 8 8 to D e c e m b e r 1 9 9 5 , other t h a n those referred

to in C l a i m 1 o f the Particulars o f C l a i m .

2. A s c h e d u l e reflecting o c c u p a n c y levels in respect o f e a c h

h o u s i n g unit o v e r the a b o v e m e n t i o n e d period.

3. Details o f all other leases o f a written or informal nature, if a n y ,

covering the period m e n t i o n e d in p a r a g r a p h (1) a b o v e .

4. All B o a r d p a p e r s , attendance registers o f all B o a r d m e e t i n g s

f r o m J a n u a r y 1 9 8 8 to date."

It is clear to m e that item 4 a b o v e is a repetition o f D e f e n d a n t ' s N o t i c e o f

discovery dated 2 3 r d S e p t e m b e r 1 9 9 6 as aforesaid. It a p p e a r s as i t e m 1 in that

notice w h i c h h a s already b e e n dealt w i t h b y this court.

It is significant that in the said D e f e n d a n t ' s discovery notice o f 2 3 r d

S e p t e m b e r 1 9 9 6 there is n o request for the d o c u m e n t s presently sought in the N o t i c e

o f the 12th N o v e m b e r 1 9 9 6 . N o r w a s there s u c h a request at the pre trial

conference. A c c o r d i n g l y the D e f e n d a n t ' s b o n a fides is clearly in question.

It is m y considered v i e w that a party s h o u l d not b e a l l o w e d to m a k e piece

m e a l applications for discovery as that will in inevitably lead to delaying the

proceedings. I c a n find n o justification for the fact that the D e f e n d a n t h a s filed t w o

notices to discover in t e r m s o f R u l e 3 4 (6) in this matter n a m e l y o n e filed o n 2 3 r d

S e p t e m b e r 1 9 9 6 a n d the other o n e dated 12th N o v e m b e r 1 9 9 6 . T h e r e is certainly
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n o provision in R u l e 3 4 (6) allowing a party to file t w o different notices o f discovery

in the s a m e matter. I find therefore that the s e c o n d R u l e 3 4 ( 6 ) notice filed o n 12th

N o v e m b e r 1 9 9 6 is irregular.

I s h o u l d also state that the R u l e s o f C o u r t are d e s i g n e d to expedite

proceedings rather than to delay t h e m as D e f e n d a n t ' s tactics herein clearly indicate.

S e e Vilioen v F e d e r a t e d Trust Ltd. 1 9 7 1 ( 1 ) S . A . 7 5 0 at 7 5 6 .

S e e also M u l l e r v P a u l s e n 1 9 7 7 (3) S.A. 2 0 6 at 2 0 8 in w h i c h S t e w a r t J in dealing

with the U n i f o r m R u l e s o f the S u p r e m e C o u r t o f the R e p u b l i c o f S o u t h Africa w h i c h

are substantially similar to ours h a d this to say:-

"It h a s b e e n said that the U n i f o r m R u l e s o f C o u r t m u s t b e interpreted

so as to provide for the expeditious disposition o f litigation. I agree."

N o r c a n this court ignore the fact that in its written r e a s o n s o n discovery

delivered o n the 3 r d F e b r u a r y 1 9 9 7 it stated a s follows:

" H a v i n g heard M r . Harley's e v i d e n c e , P W 1 D e r e c k A n d r e w D a v e y ' s

evidence in chiefs having also listened to counsel's s u b m i s s i o n s a s well

a s h a v i n g p e r u s e d the pleadings a n d the B o a r d M i n u t e s in question I

r e m a i n u n p e r s u a d e d that there is a n y n e e d to g o b e h i n d the Plaintiffs

d i s c o v e r y affidavit filed b y M a k a s e M a r u m o in the matter o n 2 5 t h

O c t o b e r 1 9 9 6 . "

A c c o r d i n g l y it s e e m s to m e that M r . Penzhorn is correct in his submission that

the present R u l e 3 4 (6) N o t i c e is d e s i g n e d to force the C o u r t to e m b a r k afresh the

w h o l e debate regarding the relevance o f the d o c u m e n t s sought a n d that this a m o u n t s
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to delaying tactics and abuse of court process.

That the court has power to prevent an abuse of court process admits of no

doubt.

See Hudson v Hudson and Another 1927 A D . 259.
See also Janit and Another v Motor Industry Fund Administrators (Pty) Ltd 1995
(4) S.A. 293 at 308 A.D.

There is another factor to consider and it is whether the procedure provided

for in Rule 34 (6) being a pre trial procedure should have been invoked in the notice

filed on the 12th November 1996 or whether Rule 34 (14) should have been resorted

to. The latter sub Rule provides as follows:-

"(14) The Court may during the course of any action or proceeding,

order the production by any party thereto under oath of such

documents in his power or control relating to any matter in

question in such action or proceeding as the court may think

just, and the court may deal with such documents, when

produced, as it thinks fit."

Eric Morris: Technique in Litigation: 2nd Edition states as follows at p 139:

"The trial, then, commences usually with an opening address by the

advocate for the plaintiff." I respectfully agree.

See also Standard Bank of S.A. v Minister of Bantu Education 1966 (1) S.A.

229B.

I have come to the conclusion therefore that the trial in this matter effectively
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b e g a n o n the 8th N o v e m b e r 1 9 9 6 w h e n M r . Penzhorn c o m m e n c e d his o p e n i n g

address.

A c c o r d i n g l y I find that o n c e the trial h a d c o m m e n c e d as it did o n 8th

N o v e m b e r 1 9 9 6 it w a s irregular for the D e f e n d a n t to m a k e a discovery notice u n d e r

R u l e 3 4 (6) a n d not R u l e 3 4 (14) o n the 12th N o v e m b e r 1996. After all resort to the

former w o u l d inevitably lead to further delays since there are time limits prescribed

in the s u b R u l e .

S e e K a k u v a e n 'n a n d e r v Minister v a n Polisie e n 'n ander N N O 1 9 8 3 (4)

S.A. 7 8 7 at 7 9 0 D - F . Although this decision is in Afrikaanse the h e a d note thereof

significantly states as follows:-

" H e l d , further, that the w o r d i n g o f sub rule ( 1 1 ) (our s u b rule (14))

indicated that it w a s a procedure w h i c h dispensed with the usual

requirements u n d e r sub rules (1) - ( 1 0 ) , so that the court w a s

e m p o w e r e d to exercise its discretion without a n y further procedural

requirements."

I respectfully agree.

S e e also M s i m a n g v D u r b a n City C o u n c i l a n d O t h e r s 1 9 7 2 (4) S.A. 3 3 3 at

3 3 6 C - H in w h i c h M u l l e r J interpreted R u l e 3 5 ( 1 1 ) (our R u l e 3 4 ( 1 4 ) in the

following w o r d s : -

" N o w , it s e e m s to m e to confer o n the court the clear p o w e r , during

the course o f a trial, to order the production o f d o c u m e n t s if the court
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thinks it m e e t . "

I respectfully share the learned J u d g e ' s v i e w .

In all the circumstances o f the c a s e therefore I granted the Plaintiffs

application as p r a y e d with costs including costs o f t w o ( 2 ) C o u n s e l .

M M R a m o d i b e d i

J U D G E

1st. April 1 9 9 7

F o r Applicant/Plaintiff : M r . Penzhorn S.C.

Assisted b y M r . W o k e r

F o r R e s p o n d e n t / D e f e n d a n t : M r . H o f f m a n n S.C.

Assisted b y M r . Fischer


