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CIV/T/598/95

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

L E S O T H O H I G H L A N D S D E V E L O P M E N T A U T H O R I T Y Plaintiff

and

M A S U P H A E P H R A I M S O L E Defendant

R E A S O N S F O R R U L I N G O N P O S T P O N E M E N T

Delivered b y the H o n o u r a b l e M r . Justice M . M . R a m o d i b e d i

O n 1st d a y o f April 1 9 9 7 .

It will b e recalled that o n the 5th N o v e m b e r 1 9 9 6 I dismissed the D e f e n d a n t ' s

application m o v e d b y M r . Fischer for the p o s t p o n e m e n t o f the trial in this matter

with costs including costs o f t w o (2) counsel. Y e t this notwithstanding a n d before

the ink in m y p e n h a d h a d time to dry u p sufficiently the D e f e n d a n t m o v e d yet

another application for p o s t p o n e m e n t o f the trial o n the 8th N o v e m b e r 1 9 9 6 . M r .

H o f f m a n S.C. m o v e d the application o n behalf o f the D e f e n d a n t o n this occasion.

After h a v i n g heard a r g u m e n t s f r o m b o t h sides I g a v e a n i m p r o m p t u ruling

p o s t p o n i n g the matter in the following w o r d s : -
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"I w a n t to r e m a r k that I a m not h a p p y w i t h the c o n d u c t o f the

defendant in this case. A similar application w a s m a d e before m e o n

4 N o v e m b e r 1 9 9 6 for p o s t p o n e m e n t o f the matter. I d i s p o s e d o f the

matter, I refused the application for p o s t p o n e m e n t . A g a i n I a m b e i n g

a s k e d to p o s t p o n e the matter o n c e m o r e . I consider that this is a n

a b u s e o f C o u r t process. I h a v e gained the i m p r e s s i o n that the

d e f e n d a n t h a s n e v e r really intended to p r o c e e d w i t h this matter. F o r

t h e s e r e a s o n s , the reasons will b e filed later b u t I a m nonetheless

p e r s u a d e d to grant the p o s t p o n e m e n t b e c a u s e o f the n o n - p r e p a r e d n e s s

o f the defendant's counsel in the matter. I consider that in all fairness

d e f e n d a n t m u s t h a v e legal representation o f his o w n choice. It is for

that reason that the application for p o s t p o n e m e n t is reluctantly granted.

B u t the p o s t p o n e m e n t is with effect f r o m M o n d a y , 11 N o v e m b e r 1 9 9 6 .

C o u n s e l are h e r e b y directed to find n e w dates w i t h the registrar t o d a y .

D e f e n d a n t is ordered to p a y costs, to p a y all the w a s t e d costs o f the

plaintiff o c c a s i o n e d b y the p o s t p o n e m e n t o n attorney a n d client scale

including costs o f t w o counsel. A s I said r e a s o n s will b e filed later.

W h a t this ruling m e a n s is that M r . P e n z h o r n is at liberty to utilise the

r e m a i n i n g t i m e a n d b y that I w i s h to indicate that m y ruling o f 6

N o v e m b e r 1 9 9 6 r e m a i n s , n a m e l y that plaintiff will p r o c e e d w i t h the

o p e n i n g o f his case a n d lead the e v i d e n c e o f the accountant."

I p r o c e e d n o w to give the reasons as promised. I should also m e n t i o n that the

transcript in the matter h a s only b e e n m a d e available to m e this w e e k h e n c e I a m

n o w in a position to e m b a r k u p o n the task at h a n d w i t h the benefit o f the transcript

record.
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It will further b e recalled that the m a i n r e a s o n w h y the D e f e n d a n t w a n t e d a

p o s t p o n e m e n t o f the trial sine die o n the 4th N o v e m b e r 1 9 9 6 w a s that full discovery

o f d o c u m e n t s h a d n o t b e e n m a d e in t e r m s o f R u l e 3 4 (6) o f the H i g h C o u r t R u l e s

1 9 8 0 . In this regard M r . Fischer submitted as follows at p a g e 2 7 o f the transcript

record:-

" T h i s is a n application for the p o s t p o n e m e n t o f this trial sine die for

the s i m p l e r e a s o n that the plaintiff h a s s e e n fit to refuse to discover

d o c u m e n t a t i o n that h e w a s called u p o n in t e r m s o f R u l e 3 4 (6) to

discover a n d m a k e available."

M r . H o f f m a n in the present application for p o s t p o n e m e n t o f the matter

surprisingly traversed the w h o l e field that M r . Fischer h a d g o n e t h r o u g h o n the

question o f discovery o f d o c u m e n t s . I n d e e d the m a i n b u l k o f his s u b m i s s i o n w a s

devoted to this topic notwithstanding the fact that the court h a d at that stage already

h e a r d full a r g u m e n t thereon f r o m M r . Fischer a n d h a d already reserved its ruling

until after it h a d h e a r d the o p e n i n g a d d r e s s b y M r . Penzhorn S . C . for the plaintiff

a n d until after it h a d h e a r d the e v i d e n c e o f the A c c o u n t a n t in Chief. T h e court

a c c o r d i n g l y felt that it w a s treated in a cavalier m a n n e r a n d thus t o o k this into

account in a w a r d i n g costs o n attorney a n d client scale a s a m a r k o f its displeasure.

A s earlier stated the o n l y r e a s o n w h y the court reluctantly a c c e d e d to the

application for p o s t p o n e m e n t w a s b e c a u s e o f M r . H o f f m a n ' s n o n p r e p a r e d n e s s to

p r o c e e d with the matter at m a t stage c o u p l e d with M r . Fischer's unavailability. T h e

court did so in fairness to the D e f e n d a n t w h o m u s t h a v e legal representatives o f his

o w n choice regard being h a d to the substantial nature o f the claim h e is facing. T h e

court t o o k into a c c o u n t h o w e v e r the fact that the notice o f set d o w n in the matter
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h a d b e e n filed b y mutual consent o f b o t h parties as far b a c k as the 26th April 1 9 9 6

for hearing o n 4, 5, 6, 7, 8 , 1 1 , 1 2 , 1 3 , 1 4 a n d 15 N o v e m b e r 1 9 9 6 . Y e t the Senior

C o u n s e l M r . H o f f m a n w a s only e n g a g e d for the first t i m e o n 8th N o v e m b e r 1 9 9 6

w h e n the matter w a s already in progress. T h e C o u r t accordingly felt that the b l a m e

for the p o s t p o n e m e n t lied squarely at the d o o r o f the D e f e n d a n t . N o r w a s that all.

It further transpired that M r . Fischer's unavailability w a s c a u s e d b y the fact

that h e w a s d o u b l e b o o k e d in that h e a l l o w e d himself to b e e n g a g e d in another

matter for the w e e k beginning o n the 11th N o v e m b e r 1 9 9 6 k n o w i n g fully well that

this matter h a d already b e e n set d o w n for hearing o n that w e e k as well. T h e C o u r t

felt that these w e r e delaying tactics designed to force a p o s t p o n e m e n t to the

prejudice o f the Plaintiff T h e r e w a s therefore a n e e d for the C o u r t to m a r k its

disapproval with a n appropriate order as to costs.

In the circumstances the Court applying the principles laid d o w n in Myburgh

Transport v B o t h a t/aS.A. Trust B o d i e s 1 9 9 1 (3) S.A. 3 1 0 reluctantly granted the

p o s t p o n e m e n t sought but ordered the D e f e n d a n t to p a y all the w a s t e d costs o f the

Plaintiff occasioned b y the p o s t p o n e m e n t o n attorney a n d client scale including costs

o f t w o (2) counsel.

M . M . R a m o d i b e d :

J U D G E

1st d a y o f April 1 9 9 7
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For Applicant/Defendant : M r . H o f f m a n S.C. (Assisted b y M r . Fischer)

For Respondent/Defendant: M r . Penzhorn S.C. (Assisted b y M r . W o k e r )


