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IN T H E HIGH C O U R T O F L E S O T H O

In the matter of:

T ANKISO T H O S O Plaintiff

a n d

A T T O R N E Y G E N E R A L Defendant

J U D G M E N T

Delive r e d b y the H o n . M r . Justice B . K . M o l a i

o n the 17th d a y o f F e b r u a r y . 1 9 9 7 .

In a n action w h e r e i n plaintiff claims, against defendant, for a n order declaring

his dismissal w r o n g f u l a n d unlawful, alternatively p a y m e n t o f his terminal benefits,

costs o f suit, farther and/or alternative relief the latter h a s raised a special plea o f

prescription, in t e r m s o f section 6 o f the G o v e r n m e n t P r o c e e d i n g s a n d C o n t r a c t s

A c t , 1 9 6 5 .

T h e facts disclosed b y the pleadings are briefly that, in or a b o u t J u n e 1 9 8 0 ,

plaintiff w a s e m p l o y e d , b y the L e s o t h o G o v e r n m e n t , as a clerk o n m o n t h l y basis.

O n or a b o u t July 1 9 8 8 , h e w a s verbally a n d s u m m a r i l y dismissed b y the Minister
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o f H e a l t h a n d Social W e l f a r e w i t h o u t p a y m e n t o f a n y terminal benefit. I n a s m c u h

as the Minister h a d n o p o w e r to dismiss h i m , the dismissal w a s , in the contention

o f the plaintiff w r o n g f u l a n d unlawful.

In his plea, d e f e n d a n t alleged that after h e h a d b e e n e m p l o y e d in 1 9 8 1 , a n d

not 1 9 8 0 , plaintiff deserted. D e f e n d a n t denied, therefore, plaintiffs allegations that

h e w a s e m p l o y e d in 1 9 8 0 a n d subsequently d i s m i s s e d b y the minister.

B e that a s it m a y , plaintiff w e n t o n to allege that, in his opinion, this m a t t e r

c o u l d b e resolved administratively. F o r that r e a s o n , h e attempted, o v e r the years,

to resolve it administratively but all in vain, a fact, h o w e v e r , d e n i e d b y the

defendant, in his plea. Plaintiff g a v e defendant d u e notice in t e r m s o f l a w a n d filed,

with the Registrar o f the H i g h Court, s u m m o n s c o m m e n c i n g this action for relief a s

aforesaid o n 2 5 t h M a r c h , 1 9 9 1 a n d 18th D e c e m b e r , 1 9 9 1 , respectively.

A c c o r d i n g to d e f e n d a n t , o n the basis o f his desertion, plaintiff w a s n o t

entitled to the relief s o u g h t for in the s u m m o n s . . C o n s e q u e n t l y , d e f e n d a n t p r a y e d

that plaintiffs action b e d i s m i s s e d w i t h costs.

It is significant to o b s e r v e that section 6 o f G o v e r n m e n t P r o c e e d i n g s a n d

C o n t r a c t s A c t , 1 9 6 5 , u p o n w h i c h the defendant relies for his special plea, provides:

" 6 . Subject to the provisions o f sections six, s e v e n , eight, nine, ten

e l e v e n , t w e l v e a n d thirteen o f the Prescription A c t ( 1 8 6 1 ) n o

action or other p r o c e e d i n g s shall b e c a p a b l e o f b e i n g b r o u g h t

against H e r M a j e s t y in H e r G o v e r n m e n t o f B a s u t o l a n d b y virtue

o f the provisions o f section t w o o f this A c t after the expiration

o f the period o f t w o years f r o m the t i m e w h e n the c a u s e o f

action o r other p r o c e e d i n g s first a c c r u e d . " ( m y underlining)
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I h a v e u n d e r s c o r e d the w o r d "shall" in the a b o v e cited section 6 o f

G o v e r n m e n t P r o c e e d i n g s a n d C o n t r a c t s A c t , s u p r a , to indicate m y v i e w that the

provisions thereof are m a n d a t o r y . A s s u m i n g , for the s a k e o f a r g u m e n t , that plaintiff

w a s correct in his allegation that h e h a d b e e n dismissed f r o m his e m p l o y m e n t o n or

a b o u t July 1 9 8 8 , it is to b e b o r n e in m i n d that h e admittedly did not institute the

present proceedings until 18th D e c e m b e r 1 9 9 1 i.e. s o m e 1 7 m o n t h s after the period

o f t w o years, f r o m the time w h e n the c a u s e o f action first a c c r u e d h a d lapsed. T h a t

b e i n g s o , it m u s t b e a c c e p t e d that w h e n o n 18th D e c e m b e r , 1 9 9 1 h e b r o u g h t it

plaintiffs action w a s , o n the authority o f the provisions o f the a b o v e cited section

6 o f G o v e r n m e n t P r o c e e d i n g s a n d C o n t r a c t s A c t , 1 9 6 5 , time barred.

It w a s , h o w e v e r , argued, o n behalf o f the plaintiff, that the Prescription A c t ,

1 8 6 1 w a s subject to liquid claims. In the instant case, the r e m e d y sought b y plaintiff

w a s for declaratory order w h i c h w a s subject to the discretion o f the court a n d ,

therefore, not c o v e r e d b y the A c t .

In m y v i e w , the special plea o n w h i c h defendant relies is clearly b a s e d o n the

provisions o f G o v e r n m e n t P r o c e e d i n g s a n d C o n t r a c t s A c t , 1 9 6 5 a n d not the

P r e s c r i p t i o n A c t , 1 8 6 1 . T h e a r g u m e n t b a s e d o n the P r e s c r i p t i o n A c t , s u p r a is,

therefore, irrelevant.
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In the result, I c o m e to the c o n c l u s i o n that the special plea, raised b y the

d e f e n d a n t , o u g h t to s u c c e e d a n d it is accordingly ordered.

J U D G E

17th February, 1997.

For Plaintiff: M r . Nathane

F o r Defendant: M r . Putsoane


