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JUDGMENT

Delivered by the Honourable Mr. Justice G.N. Mofolo

on the 14th February, 1997

This application was brought to court by applicants on 23 January, 1997

claiming an order as follows:-

I.  That a Rule Nisi do hereby issue calling upon réspondents to show
~cause, if aﬁy, on ‘a date to be determined by this Honourable Court |
“why:-,

(a) The periods of noticé required by the Rules of Court shail not

' be dispensed with on account of the urgency of this matter;

(b)  2nd, 3rd, 4th, 5th, Stll, 7tl{, 8th, 9th, 11th, 12th, 13th 14th and
16th respondents shall not be committed for contempt of court
in respect of the order or Mofolo, J. of January 10th, 1997 in

- CIV/APN/1/97 for such period as this Honourable Court may
determine; . ‘ .

@  In view of the fact that no necessary preparations have been
made by the outgoing National Executive Committee for the
holding of the 1995 Annunal Conference, the holding of the
1995 Annual Conference on 24th January, 1997 shall not be
cancelled; ‘

: '(d) | Thé alternative order of Mofolo, J. in CIV/APN/1/97 directing

-the Leader of the Basutoland Congress Party to make necessary:

preparations for the convening of such conference for the
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.weekend-commencing on 7th February, 1997 shall not be
~ invoked,;

‘(e)  Respondents shall hot be directed to pay the costs of
this application only in the event of opposition;

(f) ~ Granting applicants such,furthé'r and/or alternative rehief
as this Honourable Court may deem fit.

T

+ Lehohla, J .granted the applicatiqn adding that respondents could anticipate the rule
by giving 48 hours’ notice to applicants if they so wished 'initenns of Rule 8(18) of
‘the ruie_s of cour’r. but otherwise the MLSJ_ was mad;: returnable on 27th Januafy,

1597 at-9.30"a.m. or so soon thereafter.
Respo.uden_ts citing hRL-ile 8(18V‘) of ru.l‘es ofthis Court, ‘1.980 anticipatéd tl;e rule k
and made 1t retumabie on 24 January 1997. \B;hen, on 24 janhary, 1997 the matter
" was argued it.wziis Mr, llz‘hekb’s argument for the applicants that m terms of the order
of Lehohla, J. the order could only be anticipated within 48 ﬁours in terms of the
ruleé and that 48 hours having not expired from the time the order was givén and -
IOdgi;lg of the application for antic':ipation‘in woﬁld not Ube said that the rule. was
anticipate_d and accordingly the mattér could not proceed and had to proceed on 2‘(‘

January, 1997 as ordered by Lehobla, J.

On the other hand, it was Mr, Khauoe’s submission that because of the
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u‘rg_ency of the application the court: was obliged to allow anticipétion of the rule
'ilo:tvvithstanding provisions of Ruie 8(18) of the Rules of this court.. The court after
lengthy argument granted application for anticipation al]d.il‘ldl.c.éited its reasons

would follow and the following are the court’s reasons:-

Before giving its reasons this court will digress for a little while to deal with

Mr, Pheka’s application in another area of the proceedings.'

On 24 January_, 1997 it so turned out that from the ‘bar Mr, Khauoe submitted
. his answéring affidavit to court saying Mr, Phgkgﬂ h.ad refused earliér to receive‘
same. Mr. i’ﬁeko strongly objécted to the procedlire sayingcourt papers coul_d ;10t
' be seNed unless they had gone via the Registrar as this was standard prz;c':tice and
- if the court accepted them as it did it was necéss@ for him to be given time to reply
. an(;l once more he quoted the 48 hours .rulé referred to above. While the court
agreed with Mr. Pheko that it was his right to reply the court qrdered_that'the
application .woqld in gliy event be proceeding on Saturday the 25th January, 1997

at 8.00 a.m. as conference was sitting.

Mr., Pheko then submitted that while the court had rightly recognised his right

to reply time given was too short and flew in the face of the 48 hours rule and there
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W;lS no possibility of finding deponents to the affidavits he intended c_ompiling.
Within such ii short spacé' of time and as thé applicaiion was interlocutory he was
asking for leave to appeél and he.stated his reéso:igifor appeal. Leave to 'appeal
was not granted by the cou‘r’c.- In the course of his address Mr. Pheko had repeatedly

said that he was astounded by the court’s remark that the conference was sitting.

)

T“hisi court was also amazed bj/ Mr. Pheko’s ability to mdke mountains out of mole-
hills. The court was conscibus of the fact tlieit, from the papers before it it appeared
delegates were arriving on 23 January, 1997 and on 24 January, 1997 were gathered
and expecting to hear from the court aé to the progTessw(_)f the ap'plica'tioni If Mr.
Pheko was siirinising that the court was ?Waré the conference wias proceedilig he
was tefribly inistaken for there is"no way the court could come by this infoimation.

" Indeed by proceeding post haste it was the intention of the court to relieve

delegates’ anxieties as to the fate of the conference. ‘ .

Back to my reasons for allowing anticipation.
- Rule 8
sub-rule (18) reads:

Any person against whom an order 1s granted €x-parte
may anticipate the return day upon delivery of not less
than 48 hours notice.
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The sub-rule paraphrased means that any person against wﬁom an order is
granted-shalj mve 4.8'11:OUI'S to the other party if he wishes to anticipate the rule and
unless the said 48 .hours notice 1s- gi‘ven the rule may not be anticipated.
Substantially, this was Mr. Pheko’s submission, But tlli; sub-rule 1s to be read
with sub-rule 22(3_1‘) which reads:- |
In urgent application the court or a judge may dispense
with the forms of and service provided for in these rules
and dispose of such matter at such time and place and in

such manner and in accordance with such procedure as
The court or judge may deem fit.

This sub-mlé*, also paraphrased, gives to the-court or. judge discretion as to the time.
and place, manner thereof and procedufe to be adoptéd'és the judge may deem fit

of disposing of an urgent matter whether it be at night time or on week-ends.

In my ruling wherein Mr. Pheko applied for matters that were not part of his

application to be introduced this court had the occasion to remark quoting case of

Highfields Milling Co. (Pty) Ltd v. A E. Wosmald v. Sons, 1966 (2) S.A. 463

(E.C.D.) at p.465 that

“____ considerations of justice and fairness must be of
prime importance when the court 1s concerned with the
implementation of procedural Rules and as was said in

- Shill v. Milner, 1937 AD. 101 atp.105." .~ .
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‘Pleadings are made-for the court, not the court
for pleadings™ "so that it can be said Rules of
Court are designed for the court whose business
is to secure the conduct of litigation in a manner

calculated to serve the just requirements of the
parties.’ '

In the same Highfield case [ did express the view that O.Hagan, J. appeared
to be of_ the view that he cpu_]d not justify an inference that rules o:f court
(pgrticularly Rule 8 which is the same as o.ur Rule 8) éontemplate the withholding
from the court a discretioﬁAary power Wl-liCh, over a period of many years, has been
‘ exer(;ised in all courts of South Affica and which has its foundation in '[-)rincipleslof

convenience and faimess.

The éssenti‘al point this court is makilngl_is thaf while rules of court are there
to be"oblservéd and followed, consideration of extreme 'urgency aﬁd exigencies of
convenience and faime_ss- rﬁay require their relaxation btller than unstinted
observance. Indeed in some cases the urgency may be so -great that no time 1s
available té prépa.re docdments ins‘tead of \;fhich viva voce evidence may be heard.
In urgent matters it lle;s been held that the court is entitled té admit hearsay evidence

in an affidavit provided the source of the information and grounds for belief in its

truth are stated - see GAL. v. TANSEY, NO. 1966 (4) S A. 555 © at p. 558H -

5594, TORI T NSTRUCTI . LTD, v, NI - IWOL
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Co.LTD. 1977 (4) S.A. 682 © at p. 692B: SOUTHERN PRIDE FOQDS (Pty)

LTD v MOHIDIEN. 1982 (3) S.A__1068 © : SYFRETS MORTGAGE
v TELS (Pty) Ltd. 1991 (3) S.A. 276
LS.E_L' :

When Mr. Mda in reply to Mr Pheko’s'submissions raised the question of
urgém‘cy, Mr. Pheko objected on the ground that urgency- was not canvassed in
mrespondents affidavits nor was it placed in issue: Mr. Mda countered, however,_ thaé
this was a question of law or'as he put it a ﬁoint of law. Mr. P_hekq refuted this
saying urgency was a question of fact than‘law and that, in the‘ciljcumstance it was

. . ‘ . ) . -
imperative for the court to decide the issue.

Salmond in his Jurisprudence (12th Ed.) has this-to say at p.66

The term question of 1aw is used in three distinct
though related senses. It means, in the first place,

a question which the court is bound to answer in
accordance with a rule of law a question which

the law itself has authoritatively answered, to the
exclusiori of the right of the court to answer the -
question as it thinks fit in accordance with what is
considered to be the truth and justice of the matter.”
All other questions are questions of fact - using the
term fact in its. widest possible sense to include
everything that is not law.”

-
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[t also appears that matters of fact are capable c;f proof and subjects of
e\)idené_e adduced for the purpose. In.determining questions of fact the. court is
seeking to ascertain the truth of the matter; in determining questions of law the court
_seeks to discover the right or justice of the maﬁer. [ may interposé to say while
questions of law are easily detennina-ble and identiﬁa‘ble, questions of fact tend to
be elusive - hlance whly the Shorter Oxford Englisil Dictionary describes fact as:

“something that is alleged to be, or rﬁight be - the‘

circumstances and incidents of a case as d1st1nct
from their legal bearing.”

It cannot be said that a wi]l or testament or fér that ~maitté:r succession 1s
‘;something thét 5 élleged -tQ be for it is‘apd what’s more, thc_ase legal.con'cepts are
governed by ;'body of rules recognised in a specified department'l of a_ction. ‘_ Thi-s'
cannot be gaid of “urgency” which is not gov_eméd by a body of rutes nc;r does it'
| bear the stamp of certitude for what is deemed urgent, when full facté afe exafnined,
‘may tum out, after a-ll, not to be so urgex.u‘ Also to give urgency-a sting, it must be

accompanied or, as 1t were, assisted by a certificate of urgency.

The obfuscation and uncertainty lies.in the Anglo-American legal system of-
jurisprudence which divides law and fact reserving the one to a Judge and the other

to the Jury - a system which, to those who are unused to, further compounds

-
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individual comprehension of the concepts and renders them all the more tenuous.
Urgency 1s not and can never be a question of law or as 1s said, a point of law and

Mr. Mda’s arguments in this regard were disregarded.

MLjhékQ has also said points which were raised in apblicants’ founding
affidavits were not effectively ciem'ed nor were 1ssues therein raised in respondgnts’ '
answering affidavits and that this being thé cése the' application was to be granted.
Mr. Mda disagrees' saying even were the issues not raised n afﬁdavifs or put in
issue or even wéré “t.he issues not raised in affidavits or put in issue or even were the
applicétion not opposed, it Wal‘s no reas.on for the' court to grant the application. I
agrée for the nﬂé iS not in“i/ariable. Thus in a c.:r'iminal case -the fac;t that the aqcused
person is stlent throughout the proceedings 'doé_s not necessarily attract a finding or
veraict of guilty for for one thing therg méy be no evidence against in and-‘ for
another he may lllave been charged with a no'n-existent offence. Equally, in a civil
éase the fact that a deféndﬁnt is silent is no reason t‘c).ﬁnd. agamst him for the
-prilﬁary rule is that thf,; piaintiff must first discharée the -onus cast upon him and

failure to do so may result in the defendant being given benefit of the doubt and .

absolved from the instance.



- 1l -

Mr. Pheko’s susceptibiiities be;’ng that despite the order of Lehohla, J. it -

seéméd conference was pro'f:eeding Mr. Khauoe was asked by the court to
mvestigate and on his return told the court he was-not prepared to cqmmit himself
Mr, Pheko then aﬁplied that in the lright of prevailing circumstances he wished to
make an application ;elatiﬁg to the conduct of conférence. While Mr r. Khauoe did
not oppose the applicatioﬁ he mntimated that it W:;l's"’“to be a substantial application.
Mr. Pheko then lodged an appﬁcation' intended to canvass proceedings of the 24

January, 1997 conference by asking that:- -

(1) Members of the outgoing National Executive Commuttee
or such of them as could be found appear before court to
explain why they proceeded with conference despite the
order of Lehohla, J. . .

2y To introduce new matters.
New matters were understood by the court as:-
(a) for respo'nd'ents' to show cause why they cannot
be committed to gaol for contempt of Lehohla,

J'sorder. . . v

(b) .why the conference cannot be annulled.

The . court granted the application though, at this juncture, it is worth

mentioning that Mr, Pheko moved his application as he did for, according to him,

Y

matters raised in lus substantive application were no longer relevant being, as he
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e

" said, of acadermic interest as respondents had proceeded with the conference in anyl
event. It is also worth 1ﬁentioning tﬂhatl it was after the court granted the application.
that M[.- Khauoe informed .the cetirt that the confere—nee had been, after all,
proceeded with to its conclusion so that the only question which remained for

determination was new issues which Mr. Pheko imtroduced and this court means to

E-J

confine itself to these.

" The basis of Mr. Pheko’s argument was that

{a) Respondents were to be committed to goal for contempt;

(b) Conference was to be annulled and the leader of the
Basutoland Congress Party Dr. Ntsu Mokhehle convene
and run a freshly called conference ' :

'©  Conference to be run on substantially the Same terms and
condrtions as the aborted conference of March, 1996;

Regarding (a) above, the order of my brother Lehohla, J.reads, inter alia:-

I, A rule nisi do hereby issue calling upon respondents to
- show cause, if any, on 27th day of January, 1997 at .
9.30 a.m. in the forenoon or so soon thereafter as the -
matter may be conveniently heard why:-

(a)  The pertods of notice recuired by the Rules
of Court shall not be dispensed with on the
account of the urgency of this matter;

(b)  2nd, 3rd, 4th, 5th, 6th, 7th, $th, 9th, [ 1th, J2th-,
[3th, 14th and [6th Respondents shall notbe.
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committed for contempt of court in respect of “
the order of Mofolo, J. of January 10th, 1997

in CIV/APN/1/97 for such penod as this
Honourable Court may determine;
© In view of the fact that no necessary preparations

have been made by the outgoing Natio_n.z«il Executive
- Commuttee for the holding of the 1995 Annual

Conference, the holding of the 1995 Annul Conference
on 24th January, 1997 shall not be cancelled;

(d)  The alternative order of Mofolo J, in CIV/APN/1/97
directing the Leader of the Basutoland Congress
Party to make necessary preparations for the convening

of such conference for the weekend commencing on
7th Febma_ry, 1997 shall not be invoked;

_ It is é?mmon cause that respondents proceeded lyvith the conference despit_e_
this order and what’; subject of contempt proceedings emerges ﬁofn and-is rel_éted
to Lehohla J’s order © above.ﬂ It.is on this basis Mr. Pheko would have :this court-
‘ commit respoﬁdents for contémpt; [ am .to menti;)n that so far as (b) above is
concerned,_even if this event cannot be said to have been oveﬂéken By time, the
prayer being based- on pre;mature, pre-emptive and rather antic'ipatory alleéé-tiong
there is no way th‘is court could have found reﬁondents guilty qf c-ontempt
considering that it 1s alleged reé_pondents defied the COllIT;S (_)rder in CIV/APN/1/97
by not holding a conference when, in fact, such a conference was held and hence the

application forcontempt of Lehohla, J’s order.

- .
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Mr. Pheko does also seem to have been of the view that the order of 10 \
January, 1997 in CIV/APN/1/97 was defied and disregarded amounting to contempt

in that:-

(1} 1 terms of the order the Provincial delegation was.
as it should have been at the March, 1996 conference;
although this court did not decide the issue, it was
always understood that in any future conference the -
delegation would be the same; that the conference
dewviated from this is hardly contemptuous - it is just
that respondents misunderstood the tenor of the order.
but be this as it may, the court made no specific order
relying, rather, on the good commonsense of the
respondents. Noticeably, in this regard Mr, Pheko
has said respondents proceeded as they did to benefit
themselves at the expense of theapplicants; [ agree.

(i) A new Credentials Committee was elected;
(ii) A newElections committee was elected;

(iv) Observers were restricted;

(v)  There were recommendations/resolutions from. =
constituencies; .

(vi) Interested delegates were not invited some of whom were
members of the Credentials Committee. oo

To this court these acts are nothing but errors of judgmént and such as are
worthy of considetation in deciding whether or not to annul the conference instead .

of commutting respondents for their contempt:
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M. Pheko has also submitted that in defiance of the court’s order in
CIV/APN/1/97 of 10 January, 1997 apart from the ,cburt ordering respondents 'to
hold conference on 24 January, 1997 there wﬁs an accompanying order forbidding
respondents from administering affairs of the B.C.P. save holding a conference.-
And yet, in defiance and disregard of this court’s order respondents went to.couri
clairnilflg to publish Makatolle Newspaper and did'publich same. To this charge Mr,
M_d_a' has reacté& by saying his clients were not served‘_w"ith the order and it does
appear orders issued by fhe.'cour't were conflicting the couﬁ not haﬁng said its
reasons would follw m court B‘uf i;;suing_thgm thereafter. Effectively M,L_M_cia was
~ submitting that respondents were not awafé of the court’s or.de;r in this regafd.
What’s of matenal il;lportance in contempt proceec:.iings thbugh,- is the questiqﬁn of

malice.

Before reciting the law aé to contempt, this court would like to observe that
in prayer © nowhere are respondents s‘to;S;ied %rom Iproceeding with éonferénce, a
fact which caﬁ‘nof be mmplied. Besic{és,'if it was intended that the-'application be a
full blown interdict, there should have been allegations that aiapliéaﬁts had no other
remedy (Lmiess' "no other altemnative’ stands for this); but certainly there sh.ould_ have
been an allegation th::.it applicants will suffer irreparable harm if the conference is

proceeded with..
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In HADKINSON v. HADKINSON, 1952 (2) AE.R. 567, Romer, L.J. giving
jlidgmem In a contempt case said:
“It is the plain and unqualified obligation of every
person against or i respect of whom an order is
made by a court of competent jurisdiction to obey
it, unless and until that order is discharged.”
Further,
The first is that anyone who disobeys an order of
_court is in contempt and may be punished by
commital or attachment or otherwise_. The second
.. is that no application to court by such person will

_ be entertained unless he has purged himseif of this
contempt.- '

In KOTZE v, KOTZE, 1953 (2j S.A 184 © at p.187 C Herbeétein, J. made
it clear

“Disregard of an order of court is a matter of
sufficient gravity, whatever the order may be.”

‘Tt will be recalled that these are precise terms in whiclﬁ Mr. Pheko addressed
this court in seeking; respondents’ committal to gaol for contempt. But apparently
for there to be conteinpt the question is whether the order of the court was ad factum
;ﬁraestandum; 1., directing the respondents to do ceﬁai11 things. Going back té

llehohlé, Is érdef and particularly pra&er © which seems relevant it (sic) reads:-
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In view of the fact that no necessary preparations
have been made by the outgoing National Executive
Committee for the holding of the 1995 Annual .
Conference, the holding of the 1995 Annual ~
Conference on 24th January, 1995 shall not be
cancelled. ‘

. A case which answers grave sliortcomings in the above order and draws attention
1o the 'implications of the rule ad factum praestandum is MKHIZE v. SWEMMER
and OTHERS, 1967 (1) S.A. 186 (D., C.L.D.) where, as to a Rule Nisi Fannin, J.

said at p. 192 H.

“It 1s -tr{je‘ as pointed out by Caney, J. in Maharaj
Brothers v. Pietersé Bros. Construction (Pty) Ltd .
and Another, 1960 (2) S.A. 232 (N.) at p.236H,.

that the language of the section is wide and embraces

le nist which- h ninterim interdict, -
but it cannot, in my view, be said that a rule nis: does
act by the respondents pending the retum date, Held

the rule nisi had no such effect. (I have underlined).

“The order I hdve referred to above does not have the effect of preventing the
doing of some act by-respondél;ts pending the return date and is therefore not ad
factum praestandum. PUBLIC MOTORS (Pty) Ltd. 1971 (2) S.A. 536 (R.) (a case
I_will"hopeﬁllly come back to later) speaks of ° te.mporqar:y .curial intervention’ which

means, in the view of this court in relation to the present inquiry, ‘stopping the
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respondents from proceeding with the conference pending the result "Qf the

application.’ a necessary assertion lacking in the court order referred to supra.

In Public Motors above this 1s what Beck, J. said regarding a proceeding Ex-

Parte at p. 518 F - H:

"The procedure of approaching the court ex-parte for
relief that affects the nghts of other persons is one

which, in my opinion, is somewhat too lightly employed.
Although the relief that is sought when this procedure 1s -
resorted to is only temporary in nature it necessarily
mvades, for the-time being, the freedom of action of a
person or persons who have not been heard and it is, to
that extent, a negation of the fundamental precept of aud:

- alteram partem. It is a procedure that'should be sparingly
employed and carefully disciplined by the existence of
factors such as urgency, or well-grounded apprehension
of perverse conduct on the part of a respondent who is
informed beforehand that resort will be had to the assistance -
of the court, that the course of justice stands in danger of -
of frustration unless temporary curial intervention can be
unilaterally obtained.”

This court holds that these sort of applications (Ex-Parte applications) | 7
are to be resorted to sparingly and that in appropriate cases respondents are to be
notified in advance that unless they desist from their threatened wrongs or action

temporary curial intervention will be unilaterally sought.
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And again Beck, J. proceeded on'p.519E -

"The fear that, if this were to be done (giving respondent ’
notice that an application would be made to court) the
respondent company would act perversely in frustration
of the applicant’s legitimate interest was an.inference that
rested upon nothing said or done by any person in control
of the management of the respondent company *

Nor indeed that on 23 January, 1997 fesponde;its —were in a state of
unreadiness to hold the cc;llference rested upon'énjrthing said or done by therrﬂl. But --
Mr. Pheka’s con’.tenti(‘)n rested more on the fact that the respondents .h%ld, contrary
to the court’s order, alloweql only the Provincial ‘Comm‘ittee‘to represent the
Provinges. -Mr,-.Pl}_eka ‘appears to have"’inputted-that this was derogétion of the
court’s order: I have discussed Provincial delegation above but I'.thinlt{ the que‘sﬁ'on

must be put in its proper perspective.

“In CIWAPNISM% the question- of Provincial delegation was argued at length
~and respondent’s counsel ~'especia11y Mr, Khauoe plcadéd with the court to decide"
the issue. But because it was not part of the abp.lication: and there having been"no
applicat\ion to 1ﬁ;1ke it part of the relief prayed for and more imiaortantly because this

court considered it a political question which could be better resolved by the B.C.P. 7

itself, the court méde_no decision’ in this regard and left the question wide open.
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Signiﬁcantly, Mr, Khauoe urged the court’s decision on the question because he
underétoéd the Provincial delegation as not onchontfqversial but also undecided.
How the respondents in the conference of 24 Januéfy, 199.7 decided in favqur‘of the
Provincial delegation as restrictgd to the Provincial éomlﬁittee baffles this court for
Mr. Ramolahjoane had himself in the March, ;1996 conference in no way restricted -
Provincial deleéatibn to the Pfgvmcial Commuittee. What’s more, the conference of
2:4 January, 1997 \lwas a re-run bf the conference of March, 1996 and no new items
~ were expected to be introduced nor could there be a departure from the co.nduct'of

the March, 1996 conference except in respect of a few exceptions dis¢ussed intra.,

- In ALISOl-\'I, N.O. v. NICHOLSON, 1970 (1) S.A. 121 (R.) Macauley, J’s
view éeems to have begn that in an application for éontéﬁipt of court, \;vhilst the
order grants the applicant the righ‘t to assume custedy and control of the compafly,
it does no more than to deﬁné rights, and decides, in his view, no rights of the
applicant vis-a-vis the réspondent. That even if the order imported all the rights of '
a judic_ia‘l man.ag"er, . the situation would not have made it one ad factum _.

- praestandum. And then the learned Judge‘ continued at p.124E:

“It follows that the respondent’s refusal to hand over
“control to the applicant unconditionally or to vacate |
the premises is not one in derogation of the authority
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of the court, but simply a denial that the powers and
rights which this court gave the applicant entitle him

to act as he purported to do. Such derogation as there
was arose in dispute of the applicant’s rights as conferred
by the order. Respondents has, therefore, not disobeyed
any order directed at him.”

=t also appears that respondents’ case was a simple denial that the powers and
rights which the court gave the applicants entitled them therein for the derogation

_arose in dispute of applicant’s rights (if any) conferred by the court.

Macauley, J. then continued at p.125

“I conclude, therefore, that the present proceedings -
do not seek commuttal. of the respondent on the footing
‘that he committed a contempt.of a criminal character.
Had they assumed this character the fact that the order
of 7th August 1969 is not ad factum praestandum would
not be crucial. The essence of the complaint would in-
that case have been a deliberate setting the court at
defiance by treating its order, whatever its character,

as unworthy of notice.”

Respondents were, in the like manner, concerned with, upholding and
observing the order to hold the conference as against treating the order as unworthy
of notice. On behalf of the respondents, it was also represented that the order was

understood as having asked respondents to show cause why the conference could



1not be cancelled.

Herbstein and van Winsen (Ciwil Practice of Superiqr Courts in South Aﬁ'ica
(p.33)) says contempt of court can take tiie fonn committed in facie curiae or a
wilful refusal or failure to comply with an order of court - being what \'ﬂve are

~concerned \ivith in these proceedings. He says one of the requisites is that the order
should have been served on the respondent p'ersonally. or —to have come to his

personal notice.

M. Mda for the respondents has argued that pzirticuleirly_ relating to the order
n CI‘V/APi}I/ 1/§7 to coiwene conferenc% of 24 January,r 1997 the bOui‘t’s notes c_io
" not show that there was an order prohibiting respondents from administei‘ing"the
ai"fairs of the B.C.P. vis-a-vis Makatolle. He sziys the courts notes do not reveiﬂ
this. Mr, Pheko has countéred and rightly si) in the view of thié cburtl that court’s
notes are not exhaustive. To this ML_MQQ has said n th_e event there does appear
to be two orders; one ciontained in the court’s noteg .and another in the courts
reasons for judgment. Concerning the l,atter,'MLMda"has submitted.that in C'Oill't
tlieri court I'le\/;r said it’s reasons would follow as theyidid and consequently

_respondents were not served with the order. This court finds Mr. Mda’s argument

peculiar in that his address to court reveals that he was aware of the court’s reasons
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for judgment and it can, necessarily, be deduced from this that if he was aware of
the reasons for judgment, it can be safely inferred that his clients (respondents) are

aware of the courts reasons for judgment.

Authorities seem to be agreed that if the failure to comply was due to nability
to do so, or flows from a mistake as to what was required of them, or he bona fide

believed that he was not required to comply with thé~ court’s order, then a comumittal

for contempt will not be granted - see Brink v. Brink, 9 Q,T,R, 6, McKinnon v,

0,19 ¢ 06; Reid v. Reid, 1911 57; v. Llewell
Wigginton, 22'S.C. 153: Rollo-Wilke v. McMillan, 1928 W.L.D). 47, Snasball v.

1 1, 1930 1

Also, depending on the circumstances, and whether or not the court granted
committal, the court has either ordered costs or refrained from doing so. But
apparently to mark its displeasure for not complying with an order of court the court

has granted costs.

In Clement v, Clement, 1961 (3) S.A. 861 (T.) it was held it was possible that
_the appeliant (who refused to release a child despite the courts order), might have

believed: that in doing so-he was acting in the best mterests of the child. That,

A
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therefore, his disobedience of the order of court had not been shown to be mala fide.
It can be said respondents believed they were acting in the best interest of justice

and the party to proceed with the conference.

solidated_ Fish Distribution (Pfy) Lid v. Zivic. 1968 ( 517
highlights unportant aspects of contempt. It divides contempt Viryo two classes,
namely: “constructive” and “'-di‘-rect”:contempt. It was held in this case that in
Iimited ciass of cases referred to as ‘consmlctiye’ contempt applic-;ant for comumattal
‘of tlile ll”espon'dent for contempt of court has to allege and prove mala ﬁde.s; that in
the more usual case of a ‘diréct’ contempt, slnch as a deljberate disobedience of an
existing orc'ie'“r of court, all that‘ néed to ‘_r_Je pr.()ved 15 wilfﬁlness mala fides being

¥

inferred. Thi:s case falls undeér direct contempt requiring wilfulness to be proved.

But then again.acco‘rding to Pollock (Jurisprudence and Legal Essays) malice
is synony'mb‘us hv\.xith ‘wrong mottve” and 1t appears any indirec£ motive other than
a sense of .du_-ty is what the law calls malice.” Respondents inﬁwhat they did wefe
motivated by a sense of d‘uty albeit thewyoﬂg way. It is al'so to be understood that
malice 18 deemed to be the equivélent of animus injuﬁandi and can never mean ill
will or-spite but the imprudent and i.ndiscreet manner of acting. - Jurists, though,

“seem agreed that fraud is opposed to malice in its popular sense in that one acts
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frauciul_ent]y when the motive of vﬁongdoing ‘is to denve some material gain or
AbEI-l.ef_lt for oneself whatcver_scﬁeme is employed. But one acts malipibusly when |
the motive 1s &e pleasure of doing harm to another rather than the acqui;iﬁon of any
material b'eneﬁt for oneself. Thus to steal property is fraudulent but to damage it is

malicious.

Respondents did not proceed with the conference to its conclusion for the
sheer pleasure of it but to obtain an advantage for themselves and this can hardly be
deen'me‘d malirc;ious. Respondents have also shown that they were desirous of .
obeying the order in 'CIV_/}}PN/ 1/97 but in. the process misunders;ood or -
misconstmec; t-he érder of Lehol-lla, J.; further, as | h;ave alre;gdy said, resp.onde_nts
pfoéeed'ed‘ with conference to béneﬁt themselves. On the other ha;1d, one reélly

doubts whether, had Lehohla, J. had full benefits 6f the facts he wquld have granted

.the order.

In the result the rule 1s discharged but only to the extend that the application
to have respondents.committed to prison for contempt of Lehohla, J’s order does not
succeed and respondents are found not guilty of contempt or at alt and are liberated.
As the conference was proceeded with to its conclusion, the question of cancellation

-

of the conference being now academic, to this extend the rule 1s also discharged.
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I now come to the consideration whether'in the light of respondents’ handl.ir'l g
of the cﬁnference it can be said that ‘confér_ence proceedings weré regular or
whether, being hTegdlar, the conferenceof 24 Janualy 1997 shoulc} be énnulled 'andA
held invalid aﬁd flowing from this the alternative order of this court as contained in

CIV/APN/1/97 take effect..

The outgoirig ‘National Executive Committee and th:..-': respondents in this
application have in some areas not been honest to themselves and in the course of
this judgment [ have referred to their tendency to hit below the'belt. When the
March,- }996 conference was nulliﬁ;d and the holding of a fresh conference \A;as '
or.dered; 1t was ce&éinly understood that with but a few-ekceptionﬁ ihe confgren__ce

would be a blue print and photocopy of fhe abfirted_conference. The nétéblé

exceptions were:-

(1)  Taung delegation.
(2) Women and Youth delegation.

(3) The Elections Committee.

This had to be for amongst other things respondents and others had

complained that agenda items were shelved arid it was desirable to deal with them;



- 27 -
items complainéd of could only be those contained in the agenda of March, 1996
and it is pure mendacinty to say new items can form part of the March, 1996

agenda. -

Applicants were.saying-; in CIV/APN/84/96 when the bep_uty Leader was
elected Provincial votes were set aside and wanted these votes to be included. The
éourt having agreea with the applicants asks itseif who, and by what authority did
-the March, 1996 format change? Respondenis-are now saying the court orderea that
the conference be run constitutionally. 1 agree but it was no a}uthqrity‘ to change the
March,‘ -1996 cénference format except in instanceé I héve listéd aﬁbve. ]
Respondeuts effgrt 1S 10, _mo‘re'than'pulling wool over the eyes of the ;:Qurt. ,‘ |

Respondents in the conduct of 24 January, 1997 conference are guilty of
' gross manipulation of political craft and th}e entire procef:djnér Is a sorr_owful and
pitiful catalogue of unenforced errors of judgment. Consider not mﬁting necessary
participalllts to the conference including some memb‘e.rs of the Credentials
Committee of March, 19967 |

Generally, the court believed that its judgment in CIV/APN/84/96 .Was

“understood - and respondénts would not take advantage of it. As I have said again

P,
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and again, short of contempt of the court’s order, it appears .that‘respdndents are .
;"on’t to twist facts and act in a partisan manner and such as benefits them at the
expense of their rivals. Such a state of affairs cannot be tolerated by fhis coun.,
, This court is not saying that respond_enis are pervidious but cerﬁainly it does not

behove them to have acted as they did.

Respondents have not éone about th'e 247 anuary; 1997 conference th¢ night
way, but they _ha;/e_ shown their williﬁ@éss to abide the order of <;0urt to hold
-;:onferellcé though, as I have sajd,— ‘in a wrbng and misguided ﬁz;y. This court has
given serious thought to the submission tﬁat the‘ courts altemativg_ order in.

“CIV(APﬁ/i/97 come into play in view of respondfents not ‘h-aving abided By the
court’s order and particularly as necessary preparatic_)né'_wexje not “madé to hold
conference. [ have s‘aid.this is not the riéht state of affairs in th;S regard‘ and that
the application was in‘ any event premature. The court haslal,éobeeri urged that the
respdndents can no longer b¢ trusted and the alternative; prayer operate.

These are sound submissions worthy of commensurate attention by court.

Nevertheless, the court takes the Leader of the Basutoland Congress Party as part

and parcel of the National Executive Committee even should such a committee be

be a caretaker committee and for the time being as respondents are. To allow the

- “+
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leader to act alone would be to divorce him from his constitutional leadership-as

enshrined in the B.C.P. Constitution.

This court is not prepared to arrogate to itself powers lying outside its
province and to cut the constitutional umbih:call cord between the leader of the
Basutoland Congress Party and its Nétional Executive Committee even should the -
 latter be"such for thg time being. Such a precedé_:nf in the scheme of things would
.be disastrous fgr cc')ns‘titutibnality in this country. The leader can act or would act
as suggested only.if tﬁ’e éé_dsting_National Executive Commuttee .f-or the time béing
is unwilling to perform its functions and this court has not found that it is unwilling
to perform such fu‘nctioris as are.ordered by this court-save having gone ’abéut them

in the wrong way; moreover, operatidn of the alten{ati.ve pra);er as pleaaed can Ol‘ll}./.
c-ome into.its OWT as a Crisis option an_d in these proéeediﬂgs this com’t has not beeﬁ_ '
“told that such a crisis -h.as been reached re'qui.nng'drastic action as suggested by
- counsel for the applicanté. o

"Accordingly?_the conference of 24 January, 1997 is Héreby anlnul]e;i and held
invalid and the proceedings of the said conference are set asiae. It is further ordered
that the outgoing National Executive Committee of the Basutoland Congress Party |

and réspondents herein convene and hold a fresh conference on 28th day of
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“February, 1997 failing which the Leader of the Basutolan‘d‘COngfesrs Party to hold
such a confer'enee:on a date and time to be fixed by him and in doing so e_x}]ist on
such assistance as ma)./ be necessary to‘the convening and holding of such ; A

conference.

For the benefit of the outgoing National Eexecutfve Commuttee and

respondents herein the following are the guidelines:

1. All delegates including the Provincial delegation as
. at March, 1996 conference is to be invited;

2. The agenda to be as it was at March, 1996 conference;

3. This court commented adversely in CIV/APN/84/96

about the propriety of candidates to the National S
Executive Committee also serving.on the Elections
Committee and this is one of the reasons why the -
Conference of March, 1996 was set aside. The
procedure is not'to be repeated and candidates to -
the National Executive Committee are not to serve on

_ .the Elections Committee and such candidates as were

 elected to the Elections Commuittee are to be replaced.

4, Taung constituency 1S to be reeresented by 13 delegates.

5. . Women and Youth League 1s to be represented by 6
Deleg,ates each;

6. Invitation to delegates be in writing.

7. Observers to enjoy the same status as at March,
1996 conference, ' ' .
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As to costs, it is true that applicants and réspondents have partially succeedec.i
7ancli. fz_iﬂed making it Lmné_cessary to award costs. However, to show its displeasure.
in the manner the respondents have gone about the cqnference_of 24 January, 1997
this court 'was. incljned to order‘rcostsrﬁ But then the court is reminded that costs are
punitive. The way these proceedings we;e conducted ;md the very serious
repercussions flowing therefrom disincline the"court to award costs and accordingly

there will be no order as to costs.

1 come now to 2 most disturbing feature of these p'roceedings:_ Throughout -
the ‘proceedings a cacophony of intolerance and rowdiness amounting to ﬂinvasion |
of the digm‘& of this court pervaded the court’s atmosphere. ‘;Counsel corltinuousiy
iﬁterferfed_ With.and- interrupted the courts ruling ad infinitum ancf ad nauseam.
There were times when counsel wouldA not-bé ce;lled to order and literally usur.pe(.:l

.the functions of the court..
This is to give notice that in futuré any counsel who does not heed the court’s

ruling or warning-or will not take his seat when so ordered by the court will be

severely punished. -

JUDGE
13th February, 1996. ~



* For the Applicants:  Mr. Pheko

_For the Respondents:  Messrs Khauoe and Mda



