
C I V / T / 6 5 9 / 9 2

IN THE HIGH C O U R T OF L E S O T H O

In the m a t t e r between

D O R B Y L V E H I C L E T R A D I N G F I N A N C E C O . (PTY) L T D . P l a i n t i f f

(Formerly Commercial Vehicle Finance (Pty) Ltd.)

and

M A I S A J O H A N N E S M A T S A B A D e f e n d a n t

J U D G M E N T

Delivered by the H o n o u r a b l e M r . Justice M.M. R a m o d i b e d i ,

Acting J u d g e , on the 14th day of O c t o b e r , 1 9 9 6 .

The litigation between the parties herein commenced by

way of a summons filed with the court on 11th December, 1992. On 31st

M a y , 1994 the p a r t i c u l a r s of claim in the m a t t e r were duly

amended and the p l a i n t i f f prayed for j u d g m e n t a g a i n s t

D e f e n d a n t f o r :

" a . p a y m e n t of the sum o f :

(i) R369 8 0 6 . 6 3

(ii) R223 7 5 7 . 6 2

(iii) R352 9 0 0 . 4 5

being d a m a g e s and being the d i f f e r e n c e b e t w e e n

t h e value of the g o o d s upon r e p o s s e s s i o n and

the balance o u t s t a n d i n g on all amounts due to

the plaintiff by the d e f e n d a n t .
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b. Interest on the aforesaid amount and

calculated at the rate of 2 9 % per

annum a tempore m o r a e .

c. Costs of suit on the attorney

client scale."

The matters which are common cause in terms of the plead-

ings in this case are as f o l l o w s :

(a) That on or about the 15th April 1992

the parties herein entered into a

written instalment sale Agreement

Contract Number 0 1 5 , Annexture "A"

in terms of which the Defendant

purchased from the plaintiff a certain

Leyland 17/280 bus for the total sum

of R781 015.68 leading to claim (a) in

the s u m m o n s .

(b) That on or about the 22nd April 1992

the parties herein entered into another

written instalment sale agreement Con-

tract number 016 Annexture "B" in terms

of which the Defendant purchased from

the plaintiff a certain Leyland 17/280

bus for the total sum of R530 345.88

leading to claim (b) in the summons.

(c) That on or about the 15th April 1992 the

parties herein entered into yet another

written instalment sale agreement,

Contract number 0 1 7 , Annexture "C" in

terms of which the Defendant purchased

from the plaintiff a certain Leyland

17/280 bus for the total sum of R778 203.00

leading to claim (c) in the s u m m o n s .
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(d) T h a t t h e said b u s e s w e r e d u l y d e l i v e r e d

to t h e D e f e n d a n t .

( e ) T h a t it w a s an e x p r e s s t e r m and c o n d i t i o n

of t h e said sale a g r e e m e n t s t h a t : -

(i) D e f e n d a n t w o u l d pay t o t h e p l a i n t i f f

in r e s p e c t of t h e a g r e e m e n t s t h e

a m o u n t s as s p e c i f i e d and in t h e

m a n n e r set f o r t h in t h e a f o r e s a i d

A n n e x t u r e s " A " , " B " and " C " ;

(ii) t h a t o w n e r s h i p of t h e g o o d s w o u l d not

p a s s to the D e f e n d a n t until all

a m o u n t s o w i n g u n d e r t h e S a l e A g r e e -

m e n t s had been paid in f u l l .

( i i i ) T h a t in t h e e v e n t of t h e D e f e n d a n t

f a i l i n g to m a k e any p a y m e n t in t e r m s

of t h e S a l e A g r e e m e n t s a f t e r it

b e c a m e p a y a b l e , or f a i l i n g to c o m p l y

w i t h any o t h e r p r o v i s i o n of t h e

S a l e A g r e e m e n t s o r any legal p r o v i -

s i o n s a p p l i c a b l e in r e s p e c t of t h e

said t r a n s a c t i o n s , t h e p l a i n t i f f w o u l d

be e n t i t l e d to i m m e d i a t e l y t e r m i n a t e

t h e S a l e A g r e e m e n t s in w h i c h e v e n t t h e

p l a i n t i f f w o u l d f u r t h e r be e n t i t l e d to

t h e r e t u r n and p o s s e s s i o n of t h e b u s e s

and t h e p l a i n t i f f w o u l d be e n t i t l e d to

r e c o v e r as l i q u i d a t e d d a m a g e s t h e

d i f f e r e n c e b e t w e e n t h e b a l a n c e o u t s t a n d -

ing and t h e v a l u e of t h e b u s e s .

( i v ) T h a t s h o u l d the p l a i n t i f f a n d / o r its

a s s i g n s i n c u r c o s t s as a r e s u l t of t h e

D e f e n d a n t ' s n o n - f u l f i l m e n t o f any p r o -

v i s i o n of t h e S a l e A g r e e m e n t s , t h e

D e f e n d a n t w o u l d b e l i a b l e to c o m p e n s a t e
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such p e r s o n f o r any t r a c i n g c o s t s , and

all legal c o s t s as b e t w e e n a t t o r n e y

and c l i e n t i n c l u d i n g c o l l e c t i o n c o m m i s -

s i o n , c o s t s of v a l u a t i o n , d i s m a n t l i n g

d i s p o s a l , t r a n s p o r t and s t o r a g e of the

b u s e s and c o s t s of l o c a t i n g t h e g o o d s .

(v) T h a t t h e D e f e n d a n t w a s l i a b l e f o r

a d d i t i o n a l f i n a n c e c h a r g e s on all a r r e a r

i n s t a l m e n t s c a l c u l a t e d at the m a x i m u m

p e r m i s s i b l e rate as laid down in t e r m s

of the u s u r y act of the R e p u b l i c of

S o u t h A f r i c a f r o m d u e d a t e to t h e d a t e

of p a y m e n t of t h e a r r e a r s .

( v i ) That if the D e f e n d a n t f a i l e d to c o m p l y

w i t h any of t h e p r o v i s i o n s of t h e a g r e e -

m e n t s t h e p l a i n t i f f w o u l d h a v e the r i g h t ,

but not t h e o b l i g a t i o n , to e f f e c t such

c o m p l i a n c e on b e h a l f of t h e D e f e n d a n t

and t h a t all c o s t s and e x p e n s e s i n c u r r e d

by the p l a i n t i f f in e f f e c t i n g such

c o m p l i a n c e or o t h e r w i s e in p r o t e c t i n g

its t i t l e to t h e g o o d s w o u l d be paid by

the D e f e n d a n t to the p l a i n t i f f on d e m a n d .

( v i i ) T h a t the D e f e n d a n t n o t i f i e d t h e p l a i n t i f f

in w r i t i n g of his i n t e n t i o n to t e r m i n a t e

w i t h i m m e d i a t e e f f e c t e a c h of the t h r e e

s a l e a g r e e m e n t s on the 30th July 1 9 9 2 . "

The D e f e n d a n t a d d s t h a t t h e said a g r e e m e n t s w e r e c a n c e l l e d

by m u t u a l a g r e e m e n t b e t w e e n the p a r t i e s .

Indeed it is c o m m o n c a u s e t h a t on the s a m e d a t e of 30th

July 1992 t h e P l a i n t i f f duly a c c e p t e d D e f e n d a n t ' s r e p u d i a t i o n

of the a f o r e s a i d a g r e e m e n t s w h i c h w e r e duly c a n c e l l e d as

a f o r e s a i d .
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T h e D e f e n d a n t a d m i t s t h a t a f t e r c a n c e l l a t i o n of the

a g r e e m e n t s he d u l y d e l i v e r e d t h e v e h i c l e s to t h e P l a i n t i f f

w h o t o o k p o s s e s s i o n t h e r e o f .

A l t h o u g h t h i s is d e n i e d by D e f e n d a n t , it is P l a i n t i f f ' s

c a s e t h a t in t e r m s of c l a u s e 16 of t h e A g r e e m e n t b e t w e e n t h e

p a r t i e s a c e r t i f i c a t e s i g n e d by a D i r e c t o r o r M a n a g e r of t h e

P l a i n t i f f , w h o s e a p p o i n t m e n t w o u l d n o t be n e c e s s a r y to p r o v e ,

as to t h e i n d e b t e d n e s s of t h e D e f e n d a n t in t e r m s of t h e

A g r e e m e n t s w o u l d be p r i m a f a c i e e v i d e n c e of t h e D e f e n d a n t ' s

i n d e b t e d n e s s to t h e P l a i n t i f f f o r t h e p u r p o s e of p r o v i s i o n a l

s e n t e n c e o r s u m m a r y j u d g m e n t or for any o t h e r p u r p o s e . I

u n d e r s t a n d t h e l a t t e r p a r t to i n c l u d e the d e t e r m i n a t i o n of

t h e d i s p u t e b e f o r e m e .

S e c t i o n 16 of e a c h of t h e s a i d t h r e e s a l e a g r e e m e n t s

p r o v i d e s as f o l l o w s : -

C e r t i f i c a t e o f I n d e b t e d n e s s

"A c e r t i f i c a t e u n d e r t h e h a n d of any d i r e c t o r o r

m a n a g e r f o r t h e t i m e b e i n g of t h e S e l l e r in r e s -

p e c t of any i n d e b t e d n e s s of t h e B u y e r h e r e u n d e r

o r in r e s p e c t of any o t h e r f a c t shall be p r i m a

f a c i e e v i d e n c e of t h e B u y e r ' s i n d e b t e d n e s s t o

t h e S e l l e r a n d / o r of such o t h e r f a c t . It shall

not be n e c e s s a r y to p r o v e t h e a p p o i n t m e n t of t h e

p e r s o n s i g n i n g any such c e r t i f i c a t e . "

I am p r e p a r e d to a c c e p t t h a t t h i s c l a u s e 16 f a i r l y

r e p r e s e n t s t h e p a r t i e s ' a g r e e m e n t and is as s u c h b i n d i n g

u p o n t h e m . It is s i g n i f i c a n t t h a t in his e v i d e n c e b e f o r e

me t h e D e f e n d a n t did not c h a l l e n g e t h i s c l a u s e . I f i n d

t h e r e f o r e t h a t t h e D e f e n d a n t ' s d e n i a l of t h e t e r m s of t h i s

c l a u s e in p a r a g r a p h 5 o f h i s p l e a w a s f a l s e and d e s i g n e d to
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m i s l e a d t h e c o u r t .

T h e D e f e n d a n t s e t s o u t h i s d e f e n c e in p a r a g r a p h 4 o f h i s

p l e a in t h e f o l l o w i n g t e r m s : -

" D e f e n d a n t a v e r s t h a t a t t h e t i m e of c a n c e l l a t i o n

o f t h e a g r e e m e n t s a f o r e s a i d t h e r e w a s a f u r t h e r

v e r b a l a g r e e m e n t b e t w e e n t h e P l a i n t i f f a n d h i m -

s e l f t o t h e e f f e c t t h a t t h e v a l u e o f t h e m o t o r

v e h i c l e s a l l o f w h i c h w e r e in v e r y g o o d c o n d i -

t i o n w o u l d b e u s e d t o d e f r a y t h e e n t i r e d e b t

o u t s t a n d i n g . T h i s t h e D e f e n d a n t a v e r s w a s d o n e

a n d as s u c h t h e r e is n o m o n e y o w i n g b y D e f e n d a n t

t o P l a i n t i f f as a l l e g e d o r at a l l . "

H e c o n c l u d e s in p a r a g r a p h 5 o f h i s p l e a by m a k i n g t h e a v e r m e n t

t h a t " t h e r e is n o b a l a n c e o u t s t a n d i n g a n d / o r d u e t o P l a i n t i f f

as a l l e g e d o r at a l l . "

T h e P l a i n t i f f c a l l e d t w o witnesses in s u p p o r t o f its c l a i m

n a m e l y P W 1 R e y m o n d M a r c e l K e m p a n d P W 2 N e v i l D a v i d S m i t h a f t e r

w h i c h it c l o s e d i t s c a s e .

T h e D e f e n d a n t ' s i m m e d i a t e r e s p o n s e w a s a n a p p l i c a t i o n f o r

a b s o l u t i o n f r o m t h e i n s t a n c e w h i c h , h o w e v e r , I d i s m i s s e d

w i t h c o s t s in m y r u l i n g o f 3 0 t h A u g u s t 1 9 9 6 on t h e g r o u n d t h a t

t h e r e w a s a p r i m a f a c i e c a s e in t h a t t h e r e w a s e v i d e n c e u p o n

w h i c h a r e a s o n a b l e c o u r t p r o p e r l y a d v i s e d t h e r e t o m i g h t f i n d

f o r t h e P l a i n t i f f .

In h i s e v i d e n c e P W 1 R e y m o n d M a r c e l K e m p t o l d t h e c o u r t

t h a t h e is e m p l o y e d by P l a i n t i f f as G e n e r a l M a n a g e r h a v i n g
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j o i n e d t h e P l a i n t i f f c o m p a n y in F e b r u a r y 1 9 9 4 . H e is a l s o a

d i r e c t o r o f t h e c o m p a n y . As D i r e c t o r and G e n e r a l Manager h e

is in c o n t r o l of d o c u m e n t s r e l a t i n g t o t h e m a t t e r b e f o r e

c o u r t . It is h i s e v i d e n c e t h a t t h e a c c o u n t i n g a n d f i n a n c i n g

f u n c t i o n s f a l l d i r e c t l y u n d e r h i m as w e l l as l e g a l m a t t e r s

a f f e c t i n g p l a i n t i f f c o m p a n y . H e is t h e c u s t o d i a n o f t h e

r e c o r d s of t h e c o m p a n y . H e d u l y h a n d e d in w i t h t h e e x p r e s s

c o n s e n t of M r . M a t o o a n e f o r t h e D e f e n d a n t a certificate EX " A "

o f w h i c h PW1 h i m s e l f is t h e a u t h o r . It is h i s u n c h a l l e n g e d

e v i d e n c e t h a t h e e x e c u t e d t h e s a i d c e r t i f i c a t e in t e r m s of t h e

a f o r e s a i d c l a u s e 16 of t h e a g r e e m e n t s b e t w e e n t h e p a r t i e s .

A s I o b s e r v e d in m y r u l i n g o f 3 0 t h A u g u s t 1 9 9 6 in t h e

m a t t e r , t h e s a i d c e r t i f i c a t e EX " A " is in a f o r m o f an a f f i d a v i t

in w h i c h PW1 s t a t e s i n t e r a l i a , t h a t t h e D e f e n d a n t is p r e s e n t l y

i n d e b t e d t o t h e P l a i n t i f f in t h e a m o u n t s c l a i m e d in t h e s u m m o n s .

It is s i g n i f i c a n t t h a t in e a c h of t h e t h r e e s a l e A g r e e m e n t s

c o n c e r n e d n a m e l y A n n e x t u r e s " A " " B " a n d " C " PW1 d e a l s in h i s

a f f i d a v i t w i t h f i g u r e s r e l a t i n g t o t h e b a l a n c e as p e r e a c h

a g r e e m e n t , f i n a n c e c h a r g e s , l e s s i n s u r a n c e r e f u n d , l e s s v a l u a -

t i o n , a g e n t s c o s t s v a l u a t i o n f e e s p l u s i n t e r e s t at t h e r a t e o f

2 9 % w h i c h h e s a y s w a s p e r a g r e e m e n t of t h e p a r t i e s . I a t t a c h

d u e w e i g h t t o t h e f a c t t h a t h e is u n c h a l l e n g e d a l t o g e t h e r in

t h i s v e r s i o n and t h a t s u c h e v i d e n c e of 2 9 % i n t e r e s t w a s led

w i t h o u t o b j e c t i o n in t h i s m a t t e r .

s e e J o n e s and B u c k l e : T h e C i v i l P r a c t i c e of t h e

M a g i s t r a t e s ' C o u r t s in S o u t h A f r i c a -

E i g h t h E d i t i o n p 2 0 .

It w a s f u r t h e r P W 1 ' s e v i d e n c e t h a t t h e P l a i n t i f f c o m p a n y

s u b s e q u e n t l y b e c a m e a w a r e of a t e l e f a x d a t e d 6 t h M a y 1 9 9 2

a d d r e s s e d by o n e M r s . S u s a n B u c h l i n g t o t h e D e f e n d a n t . H e

d u l y h a n d e d in t h i s t e l e f a x as EX " B " in t h i s c a s e . It is t h e

l a s t s e n t e n c e in t h a t EX " B " o n w h i c h t h e D e f e n d a n t ' s w h o l e
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d e f e n c e in t h i s c a s e is b a s e d . T h a t s e n t e n c e r e a d s as f o l l o w s : -

" T h e 4 E R F b u s e s a r e f u l l y p a i d f o r . " M o r e a b o u t t h i s

l a t e r .

PW1 e x p l a i n e d t h a t it w a s p r e c i s e l y b e c a u s e o f t h e c o n f u -

s i o n t h a t m i g h t be c r e a t e d by Ex " B " t h a t P l a i n t i f f d e c i d e d to

a m e n d its s u m m o n s in o r d e r to d e f e r t h e c l a i m on t h e s a i d 4

E R F b u s e s to a l a t e r d a t e as P l a i n t i f f had a v a l i d c l a i m in

r e s p e c t of t h o s e b u s e s w h i c h s t i l l had o u t s t a n d i n g b a l a n c e s

d e s p i t e w h a t t h e s a i d M r s . S u s a n B u c h l i n g h a d s t a t e d in Ex " B " .

T h o s e 4 E R F b u s e s a r e t h e r e f o r e n o t p a r t o f t h e P l a i n t i f f ' s

c l a i m b e f o r e m e .

I o b s e r v e t h a t t h e w h o l e of M r . M a t o o a n e ' s c r o s s e x a m i n a -

t i o n of PW1 w a s d i r e c t e d at t h e s a i d Ex " B " in an a t t e m p t t o

s h o w t h a t t h e s a i d 4 E R F b u s e s w e r e s u r r e n d e r e d by t h e D e f e n d a n t

"to d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g " a s a l l e g e d in p a r a g r a p h

4 of D e f e n d a n t ' s p l e a . PW1 had no d i f f i c u l t y in d e n y i n g t h i s

s u g g e s t i o n . As f a r as he w a s c o n c e r n e d t h e r e w a s no s u c h v e r b a l

a g r e e m e n t b e t w e e n t h e p a r t i e s . A p a r t f r o m t h e f a c t t h a t PW1

g a v e e v i d e n c e in a c o n v i n c i n g s t r a i g h t f o r w a r d m a n n e r and

i m p r e s s e d me as a t r u t h f u l witness t h r o u g h o u t h i s e v i d e n c e I am

p a r t i c u l a r l y i m p r e s s e d by h i s e x p l a n a t i o n t h a t a t t h a t s t a g e

w h e n t h e 4 E R F b u s e s w e r e s u r r e n d e r e d on 2 3 r d J a n u a r y 1 9 9 2 it

. w o u l d h a v e b e e n i m p o s s i b l e t o say w h a t t h e v a l u e o f t h e b u s e s

w o u l d b e in as m u c h as t h e y w e r e s t i l l a w a i t i n g t h e v a l u a t i o n

o f t h e a s s e s s o r s r e g a r d i n g s u c h t h i n g s as d e p r e c i a t i o n . I f i n d

t h e r e f o r e t h a t t h i s e x p l a n a t i o n is m o r e p r o b a b l e t h a n t h a t of

t h e D e f e n d a n t and I a c c o r d i n g l y a c c e p t it and r e j e c t t h e l a t t e r

as f a l s e . N o r d o e s t h e m a t t e r e n d t h e r e .
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C l a u s e 18 o f t h e said S a l e A g r e e m e n t s p r o v i d e s in p a r t

as f o l l o w s : -

"This Agreement constitutes the entire Agreement between

the parties hereto. No Agreement at variance with the

terms and conditions of this Agreement shall be of any

force or effect unless it is in writing and signed by

the parties to this Agreement. The Buyer declares

that this Agreement was fully completed at signature

thereof and that the particulars in this Agreement are

correct in all respect."

In t h e c i r c u m s t a n c e s t h e r e f o r e I am s a t i s f i e d t h a t t h e r e

w a s n o such v e r b a l a g r e e m e n t as a l l e g e d by t h e D e f e n d a n t o r

at a l l . I am s a t i s f i e d t h a t if t h e r e w e r e s u c h a g r e e m e n t it

w o u l d h a v e b e e n r e d u c e d t o w r i t i n g and s i g n e d by t h e p a r t i e s

in t e r m s of C l a u s e 18 of t h e A g r e e m e n t as a f o r e s a i d .

In any e v e n t it is my v i e w t h a t any v e r b a l a g r e e m e n t of

t h e n a t u r e s u g g e s t e d by t h e D e f e n d a n t in t h i s m a t t e r w o u l d be

at v a r i a n c e w i t h t h e t e r m s and c o n d i t i o n s of C l a u s e 18 of t h e

w r i t t e n S a l e A g r e e m e n t s b e t w e e n t h e p a r t i e s as a f o r e s a i d and

w o u l d as such be o f no f o r c e o r e f f e c t . I f i n d m y s e l f in

g o o d c o m p a n y in t h i s v i e w r e g a r d b e i n g had to t h e r e m a r k s of

t h e L e a r n e d C h i e f J u s t i c e J . L . K h e o l a in D o r b y l V e h i c l e T r a d i n g

and F i n a n c e C o m p a n y ( P t y ) L t d . v M a o e l a K u n i S e k h o a n e CIV/APN/84/95

( u n r e p o r t e d ) w h e r e i n t h e L e a r n e d C h i e f J u s t i c e e x p r e s s e d a

s i m i l a r v i e w in a s u b s t a n t i a l l y s i m i l a r m a t t e r and I w o u l d w i t h

r e s p e c t l i k e t o a d o p t w h a t he said a t p a g e 8 o f t h a t c a s e : -

" T h e a g r e e m e n t a l l e g e d l y r e a c h e d by t h e r e s p o n d e n t

and t h e a l l e g e d a p p l i c a n t ' s a g e n t w a s a b r e a c h of

t h e t e r m s of t h e a g r e e m e n t b e c a u s e it w a s n o t in

1 0 / . . .
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w r i t i n g . C l a u s e 1 8 p r o v i d e s t h a t t h i s a g r e e m e n t

c o n s t i t u t e s t h e e n t i r e a g r e e m e n t b e t w e e n t h e

p a r t i e s h e r e t o . N o a g r e e m e n t at v a r i a n c e w i t h

t h e t e r m s a n d c o n d i t i o n s o f t h i s a g r e e m e n t

s h a l l b e o f a n y f o r c e o r e f f e c t u n l e s s it is

in w r i t i n g a n d s i g n e d by t h e p a r t i e s t o t h i s

a g r e e m e n t . T h e a g r e e m e n t w h i c h w a s a l l e g e d l y

r e a c h e d by t h e r e s p o n d e n t a n d t h e a l l e g e d a p p l i -

c a n t ' s a g e n t w a s a t v a r i a n c e w i t h t h e t e r m s a n d

c o n d i t i o n s o f t h e o r i g i n a l a g r e e m e n t u n d e r

w h i c h t h e r e s p o n d e n t w a s t o p a y m o n t h l y i n s t a l -

m e n t s . U n d e r t h a t a g r e e m e n t h e w a s g i v e n a

g r a c e t o p a y t h e i n s t a l m e n t s a t t h e e n d o f

t h i s m o n t h . "

I n d e e d P W 1 h a s t e s t i f i e d b e f o r e m e a n d I b e l i e v e h i m in

t h e c i r c u m s t a n c e s t h a t if t h e r e w e r e a n y s u c h v e r b a l a g r e e m e n t

a s s u g g e s t e d b y D e f e n d a n t " i t w o u l d h a v e b e e n r e d u c e d t o w r i t i n g

a n d s i g n e d b y t h e p a r t i e s . "

I h a v e a l s o n o t l o s t s i g h t o f P W 1 ' s u n c h a l l e n g e d e v i d e n c e

w h i c h I b e l i e v e t h a t M r s . S u s a n B u c h l i n g h a d n o a u t h o r i t y t o

b i n d t h e P l a i n t i f f c o m p a n y a n d t h a t t h e l a s t s e n t e n c e in

Ex " B " , n a m e l y " t h e 4 E R F b u s e s a r e f u l l y p a i d f o r , " is w r o n g .

T h e e v i d e n c e b e f o r e m e is t h a t M r s . S u s a n B u c h l i n g w a s n o m o r e

t h a n a c r e d i t c o n t r o l l e r . It w a s P W 1 ' s u n c h a l l e n g e d e v i d e n c e

t h a t " S u s a n a s c r e d i t c o n t r o l l e r h a d n o a u t h o r i t y t o c o m m i t t h e

c o m p a n y in t h e m a n n e r a l l e g e d . " N o r w a s h e c h a l l e n g e d in h i s

e v i d e n c e t h a t t h e s a i d M r s . S u s a n B u c h l i n g w r o t e Ex " B " w i t h o u t

a u t h o r i t y . I o b s e r v e t h a t e v e n t h e l e t t e r h e a d s h e u s e d is n o t

o f p l a i n t i f f c o m p a n y b u t it is t h a t o f B u s a f . S i g n i f i c a n t l y

P W 1 w e n t f u r t h e r t o t e s t i f y t h a t t h e r e is a c r e d i t Manager

u n d e r w h o m t h e s a i d M r s . S u s a n B u c h l i n g f a l l s . A g a i n t h i s w a s

n o t d e n i e d in c r o s s e x a m i n a t i o n o r in t h e e v i d e n c e o f t h e

D e f e n d a n t . 11/....
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T h e c r o s s e x a m i n a t i o n on t h i s i s s u e as I s e e it w a s m a i n l y

c o n f i n e d t o s h o w i n g t h a t t h i r d p a r t i e s m i g h t b e e n t i t l e d t o

a s s u m e t h e c o r r e c t n e s s of M r s . S u s a n B u c h l i n g ' s s t a t e m e n t

in Ex " B " . In p a r t i c u l a r M r . M a t o o a n e ' s q u e s t i o n t o PW1 on

t h i s p o i n t w a s as f o l l o w s :

" Q : W o u l d a t h i r d p a r t y h a v e r e a s o n t o d o u b t

h e r ( M r s . S u s a n B u c h l i n g ) if s h e s a i d I

h a v e f i n i s h e d ?

A: N o b u t I w o u l d d o u b t Ex " B " b e c a u s e t h e

l e t t e r h e a d is in t h e n a m e o f B u s a f a

d i v i s i o n o f D o r b y l .

Q . C t : Is it t h e s a m e c o m p a n y a s p l a i n t i f f

c o m p a n y ?

A: No it is n o t t h e s a m e c o m p a n y .

Q: W h o d o y o u b l a m e , t h e b u y e r o r t h e

c r o o k e d c r e d i t c o n t r o l l e r ?

A: W e h a v e t o look a t t h e f a c t s . "

PW1 w a s a d a m a n t t h a t he c o u l d s e e n o w h e r e w h e r e it w a s

s t a t e d t h a t t h e d e b t s h a d b e e n p a i d . T h e n t r u e t o f o r m c a m e

M r . M a t o o a n e ' s q u e s t i o n :-

" Q : A s s u m i n g S u s a n d i d s a y t h a t t h e 4 E R F b u s e s

h a d b e e n p a i d f o r , w o u l d y o u b l a m e m y c l i e n t ?

A: It d e p e n d s . Y o u w o u l d k n o w t h a t y o u r d e b t s

a r e s t i l l t h e r e . S u r e l y a s a r e a s o n a b l e

p e r s o n h e w o u l d k n o w t h a t h i s d e b t is n o t

e x t i n g u i s h e d . "

1 2 / . . .
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I find t h a t t h e r is m e r i t in t h i s a n s w e r and I a c c e p t it as a

r e a s o n a b l e p r o b a b i l i t y and I shall c e r t a i n l y b e a r it in m i n d

w h e n d e a l i n g w i t h t h e d e f e n c e of t h e D e f e n d a n t on w h e t h e r he

did pay f o r t h e b u s e s in d i s p u t e as well as t h e 4 ERF b u s e s .

T h e r e is t h e n t h e e v i d e n c e o f P W 2 N e v i l D a v i d S m i t h w h o

t e s t i f i e s t h a t in J u l y 1 9 9 2 he w a s e m p l o y e d at B u s a f . He is

f a m i l i a r w i t h t h e c a s e b e f o r e m e and he p e r s o n a l l y k n o w s t h e

D e f e n d a n t as he had d e a l i n g s w i t h h i m . In 1 9 9 2 he w a s

i n s t r u c t e d by h i s s u p e r i o r s to t a k e t h r e e v o l u n t a r y s u r r e n d e r

d o c u m e n t s to t h e D e f e n d a n t f o r h i s s i g n a t u r e . H e h a n d e d

t h o s e d o c u m e n t s in e v i d e n c e as Ex " C " c o l l e c t i v e l y .

As I o b s e r v e d in my r u l i n g of t h e 30th A u g u s t 1996 in

t h e a p p l i c a t i o n f o r a b s o l u t i o n f r o m t h e i n s t a n c e it is c o m m o n

c a u s e t h a t t h o s e v o l u n t a r y s u r r e n d e r d o c u m e n t s r e l a t e d to t h e

a f o r e s a i d t h r e e w r i t t e n s a l e a g r e e m e n t s b e t w e e n t h e p a r t i e s

h e r e i n . P W 2 s p e c i f i c a l l y t o l d t h e c o u r t t h a t t h o s e d o c u m e n t s

r e l a t e d to t h e t h r e e m o t o r v e h i c l e s r e f e r r e d to in c l a i m s (a)

(b) and (c) of t h e s u m m o n s in t h i s m a t t e r . He i d e n t i f i e d t h e

s i g n a t u r e s at t h e b o t t o m of e a c h such d o c u m e n t as b e l o n g i n g to

t h e D e f e n d a n t h i m s e l f . It w a s h i s u n c h a l l e n g e d e v i d e n c e

t h a t t h e l a t t e r v o l u n t a r i l y s u r r e n d e r e d t h e t h r e e m o t o r

v e h i c l e s in q u e s t i o n and e v e n s i g n e d t h e r e t o .

S i g n i f i c a n t l y it w a s P W 2 ' s e v i d e n c e t h a t t h e r e w a s no

a g r e e m e n t t h a t t h e s u r r e n d e r i n g of t h e m o t o r v e h i c l e s in

q u e s t i o n w o u l d e x t i n g u i s h t h e d e b t s o w i n g by t h e D e f e n d a n t .

In t h e said v o l u n t a r y s u r r e n d e r d o c u m e n t s Ex " C " t h e

D e f e n d a n t u n e q u i v o c a l l y a c k n o w l e d g e s h i s i n d e b t e d n e s s to t h e

1 3 / . . .



- 13 -

P l a i n t i f f in t h e f o l l o w i n g t e r m s : -

"I d o h e r e b y a g r e e a n d u n d e r t a k e t o p a y t o

t h e C o m p a n y , u p o n a d v i c e r e c e i v e d f r o m t h e m

o r on t h e i r b e h a l f , t h e a m o u n t of t h e

d i f f e r e n c e b e t w e e n t h e b a l a n c e o f t h e p u r c h a s e

p r i c e d u e by m e on t e r m i n a t i o n ( i n c l u s i v e o f

I n t e r e s t on A r r e a r s , e x p e n s e s a n d l e g a l c h a r g e s

of w h a t s o e v e r n a t u r e i n c u r r e d by t h e C o m p a n y

a r i s i n g d i r e c t l y o r i n d i r e c t l y o u t of m y default

in r e s p e c t o f a n y o f t h e t e r m s a n d c o n d i t i o n s

of t h e s a i d A g r e e m e n t ) a n d t h e A p p r a i s e d V a l u e

of t h e s a i d m o t o r v e h i c l e / t r a i l e r o r t h e n e t t .

p r o c e e d s of t h e s a l e t h e r e o f at t h e C o m p a n y ' s

o p t i o n . "

I t u r n t h e n t o d e a l w i t h D e f e n d a n t ' s e v i d e n c e b e f o r e m e .

H i s e v i d e n c e in c h i e f w a s s u r p r i s i n g l y s h o r t a n d w a s b r i e f l y

t o t h e f o l l o w i n g e f f e c t :

In 1 9 9 2 w h e n t h e b u s i n e s s w a s n ' t so g o o d he c o n t a c t e d

o n e S u s a n in D u r b a n . He a c t u a l l y w e n t t o h e r p h y s i c a l l y . H e

k n e w h e r b e c a u s e he u s e d t o w o r k t o g e t h e r w i t h h e r . H e u s e d

t o p a y h i s d e p o s i t t o h e r at B u s a f w h e r e h e u s e d t o g e t t h e

b u s e s f r o m . I n c r e d i b l y h e c l a i m s h e d i d n o t k n o w a n y t h i n g

a b o u t D o r b y l as he o n l y k n e w B u s a f . He b o u g h t s e v e n b u s e s

f r o m B u s a f . It w a s w h e n t h e b u s i n e s s w a s n ' t g o i n g w e l l t h a t

h e c o n s u l t e d S u s a n as a f o r e s a i d a n d he a s k e d t h a t h e s h o u l d

s u r r e n d e r t h e 4 E R F b u s e s h e w a s n o t u s i n g . A l t h o u g h h e

f o r g e t s t h e e x a c t d a t e t h i s c o u l d h a v e b e e n e a r l y in 1 9 9 2 .

W e l l I am p r e p a r e d t o a c c e p t P W 1 ' s u n c h a l l e n g e d e v i d e n c e t h a t

t h e 4 E R F b u s e s w e r e s u r r e n d e r e d on 2 3 r d J a n u a r y 1 9 9 2 .
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It is D e f e n d a n t ' s e v i d e n c e t h a t t h e said " M r s . S u s a n "

s a i d he s h o u l d b r i n g t h o s e 4 ERF b u s e s f o r v a l u a t i o n w h i c h

he did b e c a u s e "I had t o l d h e r I w a n t e d t o s e t t l e t h e L e y l a n d

b u s e s f o r m i n g t h e s u b j e c t m a t t e r of t h i s d i s p u t e . " T h e r e is

no d o u b t in my m i n d t h a t t h e D e f e n d a n t is not t e l l i n g t h e

t r u t h in t h i s r e s p e c t b e c a u s e at t h a t s t a g e t h e L e y l a n d b u s e s

had n o t y e t b e e n b o u g h t a l t o g e t h e r . T h e y w e r e o n l y b o u g h t in

A p r i l 1 9 9 2 .

A c c o r d i n g t o t h e D e f e n d a n t h o w e v e r t h e said S u s a n t h e r e -

a f t e r t o l d h i m she w o u l d send p e o p l e to go and f e t c h t h e

r e m a i n i n g 3 b u s e s n a m e l y t h e 3 L e y l a n d b u s e s in d i s p u t e in

t h i s m a t t e r and t h a t t h i s w a s in f a c t d o n e . He w a s t h e n a s k e d

by h i s a t t o r n e y M r . M a t o o a n e : -

" Q : Did s h e g i v e y o u t h e r e a s o n ?

A: S h e said s h e w a s t a k i n g t h e m f o r v a l u a -

t i o n , " a d d i n g "I d i d n ' t k n o w t h e d e t a i l s ,

I w a s j u s t t r u s t i n g t h e c o m p a n y . " T h i s

c o u l d h a v e b e e n a b o u t J u l y 1 9 9 2 .

He w a s t h e n g i v e n a l e t t e r by t h e said S u s a n w h i c h

m e n t i o n e d t h a t t h e 4 ERF b u s e s w e r e f u l l y p a i d f o r . P r e s u m a b l y

t h i s w a s in r e f e r e n c e t o t h e last s e n t e n c e in Ex " B " w h i c h

r e a d s as f o l l o w s :

"TO : MR M . J . M A T S A B A

D A T E : M A Y 6, 1 9 9 2

F R O M : S U S A N B U C H L I N G ( B U S A F )

RE : L E Y L A N D B U S E S S E T T L E M E N T S

Y o u r s e t t l e m e n t on t h e 3 L e y l a n d b u s e s is as f o l l o w s : -

1 5 / . . .
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1 9 9 0 L e y l a n d 1 7 / 2 8 0 = R 5 7 4 0 5 7 - 3 9

1 9 9 0 L e y l a n d 1 7 / 2 8 0 = R 3 9 0 1 3 2 - 4 0

1 9 9 2 L e y l a n d 1 7 / 2 8 0 = R 5 7 1 9 9 3 - 5 0

S e t t l e m e n t s a r e v a l i d u n t i l t h e 2 7 t h o f M a y 1 9 9 2 .

T h e 4 ERF b u s e s a r e f u l l y p a i d f o r .

Y o u r s f a i t h f u l l y ,

M r s . S. B u c h l i n g

C R E D I T C O N T R O L L E R "

T h e r e a f t e r he r e c e i v e d t h e p r e s e n t s u m m o n s a f t e r six

m o n t h s . T h i s w a s all t h e e v i d e n c e of t h e D e f e n d a n t in c h i e f

a n d I o b s e r v e s t r a i g h t a w a y t h a t he d i d n o t e v e n a t t e m p t to

d e a l w i t h or c h a l l e n g e t h e e v i d e n c e of b o t h PW1 and P W 2 in

t h e m a t t e r o t h e r t h a n a r e f e r e n c e to t h e l e t t e r Ex " B " in

w h i c h it is a l l e g e d t h a t t h e 4 ERF b u s e s w e r e f u l l y paid f o r .

In c r o s s e x a m i n a t i o n by M r . M a l e b a n y e f o r t h e P l a i n t i f f

t h e D e f e n d a n t a d m i t t e d h a v i n g s i g n e d t h e i n s t a l m e n t S a l e

A g r e e m e n t s in t h e m a t t e r . He h o w e v e r d e n i e d e v e r t e l l i n g t h e

C o u r t t h a t he s u r r e n d e r e d a t o t a l o f s e v e n b u s e s . I h a v e no

d o u b t in my m i n d t h a t t h e D e f e n d a n t w a s n o t b e i n g t r u t h f u l in

his d e n i a l on t h e i s s u e . A c c o r d i n g to his e v i d e n c e he f i r s t

s u r r e n d e r e d 4 ERF b u s e s and s u b s e q u e n t l y t h e 3 L e y l a n d b u s e s

f o r m i n g t h e s u b j e c t m a t t e r of t h i s d i s p u t e . T h a t c l e a r l y

m a k e s a t o t a l of s e v e n b u s e s in a l l .

T h e n e x t q u e s t i o n f r o m M r . M a l e b a n y e p r o d u c e d a c o m p l e t e

t u r n a b o u t f r o m t h e D e f e n d a n t in t h e f o l l o w i n g t e r m s : -
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" Q : I am p u t t i n g it t o y o u t h a t t h e s e s e v e n

b u s e s y o u d i d n o t s u r r e n d e r t h e m at t h e

s a m e t i m e .

A: I d i d n ' t s u r r e n d e r t h e b u s e s . "

I h a v e n o d o u b t t h a t t h e D e f e n d a n t w a s n o t p r e p a r e d t o t e l l

m e t h e t r u t h in t h i s m a t t e r a n d h e g a v e m e t h e i m p r e s s i o n

t h a t h e w a s d e t e r m i n e d to d e n y a l m o s t a n y t h i n g t h a t w a s p u t

to h i m in c r o s s e x a m i n a t i o n . F o r i n s t a n c e M r . M a l e b a n y e p u t

t h e f o l l o w i n g q u e s t i o n t o h i m : -

" Q : I f u r t h e r p u t it t o y o u t h a t t h e a g r e e m e n t

y o u c o n c l u d e d in r e s p e c t of t h e L e y l a n d

b u s e s is d a t e d A p r i l 1 9 9 2 .

A: It c a n h a p p e n t h a t I d i d n o t b u y t h i s

L e y l a n d in 1 9 9 2 . "

It w a s o b v i o u s t o m e t h a t t h e D e f e n d a n t w a s b e i n g

d e l i b e r a t e l y e v a s i v e a n d t h e c o u r t p u t t h e f o l l o w i n g

q u e s t i o n t o h i m f o r c l a r i f i c a t i o n : -

" Q . C t : Is t h e d a t e A p r i l 1 9 9 2 d e n i e d ?

A: M a y I e x p l a i n . I d i d n o t b u y t h e s e

v e h i c l e s in 1 9 9 2 . "

T h i s d e n i a l w a s d e s p i t e t h e D e f e n d a n t ' s a d m i s s i o n in h i s p l e a .

H e w a s t h e n d r i v e n t o c o n c e d e "I a g r e e t h a t I s i g n e d t h i s

c o n t r a c t in A p r i l 1 9 9 2 . "

T h e D e f e n d a n t w a s t h e n c o n f r o n t e d w i t h t h e t h r e e v o l u n t a r y

s u r r e n d e r d o c u m e n t s Ex " C " in t h e m a t t e r . H i s r e s p o n s e w a s t o

1 7 / . . .
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p r e t e n d n o t t o k n o w E n g l i s h a d d i n g t h a t h e s i g n e d all t h e s e v e n

c o n t r a c t s w i t h p l a i n t i f f c o m p a n y w i t h o u t u n d e r s t a n d i n g o r k n o w -

ing t h e c o n t e n t s t h e r e o f . H e c l a i m e d t h a t no o n e e x p l a i n e d t h e

c o n t e n t s o f t h e c o n t r a c t s t o h i m . I s a w and o b s e r v e d t h e

D e f e n d a n t ' s d e m e a n o u r in t h e witness b o x and h e c l e a r l y g a v e m e

t h e i m p r e s s i o n t h a t h e w a s all o u t t o d e c e i v e a n d m i s l e a d t h e

c o u r t as b e s t as he c o u l d . I did n o t b e l i e v e h i m in h i s a l l e g a -

t i o n s as a f o r e s a i d p a r t i c u l a r l y as t h e s e w e r e n e v e r r a i s e d in

t h e p l e a d i n g s or in c r o s s e x a m i n a t i o n of p l a i n t i f f ' s witnesses.

I n d e e d D e f e n d a n t w a s f i n a l l y f o r c e d t o y i e l d t o t h e p r e s s u r e

of t h e f o l l o w i n g q u e s t i o n by M r . M a l e b a n y e : -

" Q : I am p u t t i n g it t o y o u n o w t h a t t h e

s i g n a t u r e s on Ex " C " a r e y o u r

s i g n a t u r e s .

A: Y e s t h e s i g n a t u r e is m i n e . S u s a n

s a i d t h i s w a s t h e e v i d e n c e t h a t I

had s u r r e n d e r e d t h e v e h i c l e s . "

Y e t as s o o n a s he w a s m a d e a w a r e t h a t h e s i g n e d Ex " C " in

J u l y 1 9 9 2 w e l l a f t e r Ex " B " w h i c h h a d b e e n s i g n e d o n 6 / 5 / 9 2

and t h a t in Ex " C " h e s t i l l a c k n o w l e d g e d h i s i n d e b t e d n e s s t o

p l a i n t i f f d e s p i t e h i s c l a i m t h a t t h e 4 E R F b u s e s h a d a l r e a d y

s e t o f f h i s d e b t t h e D e f e n d a n t m a d e a n o t h e r d r a m a t i c s o m e r s a u l t

to d e n y h i s s i g n a t u r e in Ex " C " . T h e q u e s t i o n w a s as f o l l o w s : -

" Q : I am p u t t i n g it to y o u t h a t e v e n s u b s e q u e n t

to Ex " B " w h i c h w a s s i g n e d on 6 / 5 / 9 2 y o u

s t i l l s i g n e d Ex " C " in J u l y 1 9 9 2 i n d i c a t i n g

t h a t y o u s t i l l a c k n o w l e d g e d y o u r i n d e b t e d -

n e s s t o p l a i n t i f f .

A: T h a t is n o t my s i g n a t u r e . "

1 8 / . . .
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Well I am s a t i s f i e d t h a t the s i g n a t u r e on Ex " C " is t h a t of

the D e f e n d a n t as he has h i m s e l f e a r l i e r a d m i t t e d . I o b s e r v e

t h a t this s i g n a t u r e is the same as that a p p e a r i n g in the

w r i t t e n i n s t a l m e n t sale A g r e e m e n t s in the m a t t e r which the

D e f e n d a n t a d m i t s as h i s . I am c o n v i n c e d that the D e f e n d a n t

is such an u n t r u t h f u l witness t h a t he does not h e s i t a t e to

c h a n g e v e r s i o n s if and when it suits h i m . The t r u t h o b v i o u s l y

m e a n s nothing to him as long as he can have it his own way in

the m a t t e r .

It was then s i g n i f i c a n t l y put to the D e f e n d a n t that if

he knew he had fully paid for the 4 ERF buses he w o u l d n ' t have

s u r r e n d e r e d t h e m . A f t e r a very long p a u s e his reply was that

he had talked over with S u s a n . T h i s o b v i o u s l y e v a s i v e reply

p r o v o k e d a f u r t h e r q u e s t i o n from M r . M a l e b a n y e : -

" Q : Are you s e r i o u s l y telling his lordship that

j u s t b e c a u s e you t a l k e d with S u s a n you

s u r r e n d e r e d the v e h i c l e s even though you

had fully paid for them?

A: I did so b e c a u s e of the Leyland b u s e s . "

Nor was t h a t the end of the D e f e n d a n t ' s e v a s i v e r e p l i e s to

d i r e c t q u e s t i o n s put to h i m . He was then a s k e d : -

" Q : When was y o u r last p a y m e n t that e x t e n g u i s h e d

y o u r d e b t ?

A: Susan is the p e r s o n to k n o w . I was having

d e a l i n g s with h e r . "

The court then asked him by way of c l a r i f i c a t i o n w h e t h e r he had

r e c e i p t s at all in r e s p e c t of t h o s e 4 ERF b u s e s but his reply

1 9 / . . .
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w a s t h a t h e h a d n o n e a s " i t h a p p e n e d a l o n g t i m e a g o . "

It w i l l b e r e c a l l e d a s e a r l i e r s t a t e d t h a t D e f e n d a n t ' s

c a s e a s s e t o u t in p a r a g r a p h 4 o f h i s p l e a is b a s i c a l l y t h a t

t h e r e w a s a f u r t h e r v e r b a l a g r e e m e n t b e t w e e n t h e p l a i n t i f f

a n d h i m s e l f t o t h e e f f e c t t h a t t h e v a l u e o f t h e 4 E R F b u s e s

" a l l of w h i c h w e r e in v e r y g o o d c o n d i t i o n w o u l d b e u s e d t o

d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g ; " A s e a r l i e r s t a t e d , I

a m s a t i s f i e d t h a t t h e r e w a s n o s u c h v e r b a l a g r e e m e n t a n d

t h a t t h e D e f e n d a n t is b e i n g p l a i n u n t r u t h f u l in t h i s r e s p e c t .

S i n c e it is D e f e n d a n t ' s c a s e t h a t t h e s a i d 4 E R F b u s e s

w e r e f u l l y p a i d f o r a n d t h a t t h e y w e r e u s e d " t o d e f r a y t h e

e n t i r e d e b t o u t s t a n d i n g " , t h e n it is m y v i e w t h a t o n t h e

p r i n c i p l e t h a t h e w h o a l l e g e s m u s t p r o v e , it is l o g i c a l t h a t

t h e D e f e n d a n t b e a r s t h e e v i d e n t i a l b u r d e n o f p r o v i n g h i s

a l l e g a t i o n s t h e r e i n a n d t h e a l l e g e d p a y m e n t s . In f a c t I

m a d e t h i s q u i t e c l e a r in m y r u l i n g o n t h e a p p l i c a t i o n f o r

a b s o l u t i o n f r o m t h e i n s t a n c e y e t t h e D e f e n d a n t h a s d i s m a l l y

f a i l e d t o d i s c h a r g e s u c h p r o o f .

In D e s a i v I n n a n & C o . 1 9 7 1 ( 1 ) S . A . 4 3 H a r c o u r t J h a d

o c c a s i o n t o d e a l w i t h a s i m i l a r s i t u a t i o n a n d I r e s p e c t f u l l y

a d o p t w h a t h e s a i d a t p a g e 51 o f h i s j u d g m e n t : -

" N o w it is c l e a r t h a t t h e o n u s in t h e g e n e r a l

s e n s e of t h e d u t y o n a p e r s o n c l a i m i n g s o m e -

t h i n g f r o m a n o t h e r in a c o u r t o f law t o

s a t i s f y t h e c o u r t t h a t h e is e n t i t l e d t o it

( P i l l a y v K r i s h n a a n d A n o t h e r , 1 9 4 6 A . D . a t
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p 9 5 1 ) is o n t h e j u d g m e n t c r e d i t o r . B u t w h e r e ,

a s h e r e , t h e j u d g m e n t d e b t o r s e e k s t o a v o i d

l i a b i l i t y n o t b y d e n y i n g l i a b i l i t y o n t h e

c o n t r a c t o r t h e j u d g m e n t b a s e d u p o n s u c h

c o n t r a c t , b u t u p o n a c l a i m t h a t t h e o b l i g a -

t i o n s i n v o l v e d h a v e b e e n d i s c h a r g e d , t h e n , in

m y j u d g e m e n t , t h e o n u s is u p o n h i m t o e s t a b l i s h

s u c h d i s c h a r g e . T h i s w a s h e l d t o b e so in

r e g a r d t o a p l e a o f p a y m e n t in P i l l a y ' s c a s e ,

s u p r a at p . 9 5 8 . "

T h e r e is no e v i d e n c e t h a t t h e 4 E R F b u s e s w e r e e v e r

e v a l u a t e d a n d if so w h a t t h e i r v a l u e w a s . M r . M a t o o a n e

h i m s e l f a p p e a r s t o c o n c e d e t h i s p o i n t in t h e l a s t s e n t e n c e

o f h i s H e a d s o f A r g u m e n t w h e r e h e s t a t e s :

" I t is s u b m i t t e d w i t h r e s p e c t t h a t t h i s a c t i o n

s h o u l d b e d i s m i s s e d a n d t h e P l a i n t i f f s h o u l d

b e o r d e r e d t o v a l u e t h e 4 E R F b u s e s t o s e t o f f

t h e d e b t . "

C o n s e q u e n t l y , it c a n n o t b e s a i d t h a t t h e 4 E R F b u s e s w e r e

u s e d t o d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g w i t h o u t s u c h v a l u a -

t i o n . I a c c o r d i n g l y r e j e c t d e f e n d a n t ' s c l a i m in t h i s r e s p e c t

as f a l s e .

I g a i n e d t h e i m p r e s s i o n t h a t t h e d e f e n d a n t h a d n o g e n u i n e

d e f e n c e a n d t h a t h e p r o b a b l y t h o u g h t E x " B " h a d s u d d e n l y

p r e s e n t e d h i m w i t h an u n e x p e c t e d b o n u s o r a p i e c e o f l u c k l i k e

t h e B i b l i c a l m a n n a f r o m h e a v e n b u t t h e c i r c u m s t a n c e s a n d t h e

s t a r k r e a l i t i e s o f t h e c a s e a s a f o r e s a i d c l e a r l y s u g g e s t o t h e r -

w i s e .

M r . M a t o o a n e w a s t h e n f o r c e d t o e m b a r k o n a f i s h i n g
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e x p e d i t i o n in h i s c r o s s e x a m i n a t i o n of P W 1 t o t h e f o l l o w i n g

e f f e c t :-

" Q : Is t h e r e a p o s s i b i l i t y t h a t t h e r e m i g h t

b e b o g u s r e c e i p t s i s s u e d a n d t h e m o n e y

w a s n o t r e c e i v e d b y D o r b y l ?

A : A f t e r i n v e s t i g a t i o n s d o n e t h e r e is n o

s u c h p o s s i b i l i t y . "

W e l l t h e f a c t o f t h e m a t t e r is t h a t t h e D e f e n d a n t f a i l e d

t o p r o d u c e a n y r e c e i p t s f o r p a y m e n t s b e t h e y g e n u i n e o r b o g u s .

H e f a i l e d t o c a l l a s i n g l e witness t o s u b s t a n t i a t e h i s c l a i m .

H e d i d n o t e v e n s e e k t o h a v e t h e s a i d M r s . S u s a n B u c h l i n g

c a l l e d a s a witness in s u p p o r t o f h i s d e f e n c e . It is t r u e s h e

w a s r e p o r t e d t o b e in g a o l b u t t h e r e w e r e s e v e r a l a v e n u e s t h a t

t h e D e f e n d a n t c o u l d h a v e a v a i l e d h i m s e l f o f t o o b t a i n t h e

e v i d e n c e o f t h e s a i d M r s . B u c h l i n g ; f o r i n s t a n c e h e c o u l d

h a v e a p p l i e d t h a t h e r e v i d e n c e b e t a k e n o n c o m m i s s i o n o r a t

l e a s t a p p l i e d t o f i l e h e r a f f i d a v i t .

N o r h a s it e s c a p e d m y m i n d t h a t t h e u n c h a l l e n g e d e v i d e n c e

b e f o r e m e s h o w s t h a t t h e s a i d M r s . B u c h l i n g w a s i m p r i s o n e d f o r

h a v i n g d e f r a u d e d t h e p l a i n t i f f c o m p a n y o f i n s u r a n c e c l a i m s .

H e r e x e c u t i o n o f E x " B " as a l l e g e d c o n s e q u e n t l y b e c o m e s e v e n

m o r e s u s p e c t as t h e r e m a y w e l l h a v e b e e n a c o l l u s i o n b e t w e e n

h e r s e l f a n d t h e d e f e n d a n t in t h e m a t t e r . H e r h o n e s t y a n d

i n t e g r i t y a r e c e r t a i n l y a t s t a k e . I o b s e r v e t h a t M r . M a t o o a n e

f o r t h e D e f e n d a n t a c t u a l l y r e f e r r e d t o h e r a s t h e " c r o o k e d

C r e d i t C o n t r o l l e r " in h i s c r o s s e x a m i n a t i o n o f P W 1 . Y e t I am

n o w e x p e c t e d t o t r e a t h e r E x " B " a s g e n u i n e .
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In any e v e n t I am s a t i s f i e d t h a t e v e n a s s u m i n g t h a t Ex " B "

is c o r r e c t and t h a t t h e 4 ERF b u s e s w e r e f u l l y p a i d f o r t h e

P l a i n t i f f ' s e v i d e n c e b e f o r e m e w h i c h I b e l i e v e in t h e c i r c u m -

s t a n c e s of t h e c a s e s h o w s t h a t t h e r e a r e b a l a n c e s o w i n g in

r e s p e c t o f t h e t h r e e L e y l a n d b u s e s f o r m i n g t h e s u b j e c t m a t t e r

of t h e d i s p u t e b e f o r e m e . In m y v i e w t h e D e f e n d a n t w o u l d n o t

h a v e s u r r e n d e r e d t h e s a i d L e y l a n d b u s e s if it w a s t r u e t h a t

t h e y had b e e n f u l l y p a i d f o r in t h e s e n s e t h a t t h e 4 ERF b u s e s

had b e e n " u s e d to d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g " as

a l l e g e d .

In all the c i r c u m s t a n c e s of t h e c a s e I am s a t i s f i e d on a

b a l a n c e of p r o b a b i l i t i e s t h a t t h e D e f e n d a n t o w e s t h e P l a i n t i f f

as c l a i m e d in t h e s u m m o n s .

As t o c o s t s , C l a u s e 1 2 . 3 a n d 1 2 . 3 . 3 . o f t h e i n s t a l m e n t s a l e

A g r e e m e n t s p r o v i d e as f o l l o w s : -

" 1 2 : 3 T h e S e l l e r is f u r t h e r a u t h o r i s e d t o

p e r f o r m a n y o b l i g a t i o n of t h e B u y e r

w h i c h t h e B u y e r f a i l s to p e r f o r m on

t h e B u y e r ' s b e h a l f and to c l a i m t h e

c o s t s t h e r e o f f r o m t h e B u y e r on

d e m a n d i n c l u d i n g w i t h o u t l i m i t a -

t i o n -

1 2 : 3 : 3 All l e g a l f e e s , c o s t s and d i s b u r s e -

m e n t s i n c u r r e d by t h e S e l l e r

i r r e s p e c t i v e o f w h e t h e r a c t i o n

h a s b e e n i n s t i t u t e d o r n o t and

i r r e s p e c t i v e of in w h i c h c o u r t

a c t i o n is i n s t i t u t e d on t h e s c a l e

as b e t w e e n an a t t o r n e y and h i s own

c l i e n t ; "

2 3 / . . .



- 23 -

There shall accordingly be judgment for Plaintiff as

prayed in the amended summons with costs on attorney and

client scale and I so order.

M.M. RAMODIBEDI
ACTING JUDGE

For Plaintiff; Mr. Malebanye

For Defendant: Mr. Matooane


