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IN THE HIGH COURT OF LESOTHO

In the matter between

ROMA BOYS F.C. 1st Applicant

LINKOE CITY F.C. 2nd Applicant

QALO CITY F.C. 3rd Applicant

and

LESOTHO FOOTBALL A S S O C I A T I O N 1st Respondent
A-DIVISION M A N A G E M E N T COMMITTEE 2nd Respondent
Q O A L I N G F L O W E R S F.C. 3rd Respondent
LIJABATHO F.C. 4th Respondent
MANONYANE F.C. 5th Respondent
LIVERPOOL F.C. 6th Respondent
R.L.M.POLICE ( M O H A L E S H O E K ) F.C. 7th Respondent
LITS'UKULU F.C 8th Respondent
M/SHADE S F.C. 9th Respondent
LIOLI F.C. 10th Respondent
CHELSEA F.C. 11th Respondent
QOALING H I G H L A N D E R S F.C. 12th Respondent
B O T H A - B O T H E FAST XI F.C. 13th Respondent
ROARING LIONS F.C. 14th Respondent
RAMOTHAMO LINOTS'I F.C. 15th Respondent
MASERU PIRATES F.C. 16th Respondent
M P H A T L A L A T S A N E F.C. 1,7th Respondent

J U D G M E N T

Delivered by the H o n o u r a b l e Mr. Justice M.M. R a m o d i b e d i ,

Acting J u d g e , on the 27th day of September, 1996.

On 19th July, 1996 the above mentioned Applicants filed

an urgent application with this Honourable Court asking for a

Rule Nisi to the following e f f e c t s :

(a) that 1st Respondent and or 2nd Respondent

forthwith suspend the A-Division programme

of football as already fixtured pending
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( b ) t h a t t h e s a i d r e s p o n d e n t s a r e p r o h i b i t e d

f r o m s u b s t i t u t i n g a n y o t h e r f o o t b a l l

p r o g r a m m e o f o r in any w i s e c i r c u m v e n t i n g

t h e s u s p e n s i o n a t ( a ) a b o v e ;

( c ) t h a t t h e 3 r d t h r o u g h 17th R e s p o n d e n t s a r e

r e s t r a i n e d f r o m p a r t i c i p a t i n g in any f o o t -

b a l l a c t i v i t i e s m e n t i o n e d at ( a ) a b o v e

p e n d i n g d e t e r m i n a t i o n of t h i s u r g e n t a p p l i -

c a t i o n ;

( d ) o r d e r i n g t h e r e s p o n d e n t s to s e r v e and to

f i l e t h e i r a n s w e r i n g a f f i d a v i t s , if a n y ,

b e f o r e t h e c l o s e o f o r d i n a r y b u s i n e s s of

t h e H i g h C o u r t on t h e J u l y 1 9 9 6

f a i l i n g w h i c h t h e y m a y b e b a r r e d f r o m

p r o c e e d i n g f u r t h e r w i t h t h e i r o p p o s i t i o n ;

( e ) T h a t t h e n o r m a l r u l e s of p r o c e d u r e b e f o r e

t h e h o n o u r a b l e c o u r t as to t h e m a n d a t i n g

of l e g a l p r a c t i t i o n e r s , t h e f i l i n g of

r e s o l u t i o n s t o s u e , as w e l l as n o t i c e s a n d

s e r v i c e of p r o c e s s be b e n t to t h e e x t e n t

n e c e s s a r y t o f a c i l i t a t e e x p e d i t i o u s d i s p o s a l

of t h i s u r g e n t a p p l i c a t i o n ;

( f ) t h a t a l t e r n a t i v e o r o t h e r r e l i e f b e g r a n t e d

to t h e a p p l i c a n t s as d e e m e d o r v i e w e d

n e c e s s a r y by t h e H i g h C o u r t ;

( h ) t h a t F i r s t R e s p o n d e n t p a y c o s t s of t h i s

a p p l i c a t i o n A N D T H A T s u c h c o s t s be on t h e

a t t o r n e y a n d c l i e n t s c a l e on t h e g r o u n d s

of e x t r e m e f r i v o l i t y of o p p o s i t i o n h e r e t o

in as m u c h as t h e p r e s c r i b e d " L e a g u e - s y s t e m "

f o r t h e A - D i v i s i o n is b e i n g d e l i b e r a t e l y

and a r r o g a n t l y v i o l a t e d by L E F A :

( i ) t h a t a t t o r n e y and c l i e n t c o s t s a r e t o c o m e

i n t o p l a y o n l y if t h e m a t t e r is d e c i d e d by

j u d g m e n t of t h e c o u r t .



- 3 -

The m a i n t h r u s t of A p p l i c a n t ' s case a g a i n s t the f i r s t

two R e s p o n d e n t s is c o n t a i n e d in p a r a g r a p h 19 of the f o u n d i n g

a f f i d a v i t of K e v i n M a n y e l i w h o is the s e n i o r o f f i c i a l of

First A p p l i c a n t . He s t a t e s as f o l l o w s :

" 1 9 . The c a s e a g a i n s t t h e a u t o c r a c y and o p p r e s s i o n

of our c l u b s / t e a m s as w e l l as all A - D i v i s i o n

t e a m s by e x t e n s i o n on the part of M e s s r s . L E F A

E x e c u t i v e C o m m i t t e e is t e c h n i c a l l y s u m m a r i z e d

as f o l l o w s :

(a) The p r e s c r i b e d p r o c e d u r e fo LEFA to

f o l l o w to d e t e r m i n e the p r o m o t i o n

and r e l e g a t i o n of t e a m s in t h e A-

D i v i s i o n in 1995 as well as in 1996

is w h a t is c a l l e d " L e a g u e - s y s t e m "

a p p e a r i n g in R u l e / R e g u l a t i o n 4 (c)

and 4 ( d ) ;

(b) it is not a m a t t e r of c h o i c e , w i s h

and or s u b j e c t i v e w h i m on the part

of the c u r r e n t i n c u m b e n t s of LEFA

to c h o o s e t h e p r o c e d u r e ;

(c) By j e t t i s o n i n g and or a b a n d o n i n g the

l e a g u e f o r m of c o m p e t i t i o n for 1995

by d i v i d i n g the A - D i v i s i o n into two

z o n e s and t h u s m a k i n g it i m p o s s i b l e

f o r all t e a m s to be p i t t e d a g a i n s t

o n e a n o t h e r to d e t e r m i n e final p o s i -

t i o n s 1st t h r o u g h to 16th LEFA a c t e d

i r r e s p o n s i b l y , w r o n g f u l l y , u n l a w f u l l y

and in o p e n v i o l a t i o n of the LEFA

R U L E S AND R E G U L A T I O N S p u b l i s h e d f o r

the c o n t r o l of f o o t b a l l in L e s o t h o ;

4 / . . .
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(d) Under the autocratically used system

of z o n e s t h e r e is n e i t h e r t h e

t o p nor t h e b o t t o m t e a m f r o m

t h e o b j e c t i v e p o i n t of view as

t h e two s t r e a m s h a v e a r t i f i -

c i a l l y b e e n p r e v e n t e d f r o m

m u t u a l t e s t i n g o f t h e i r r e l a t i v e

s t r e n g t h s ;

( e ) t h e 15th t e a m of z o m e A c o u l d

e a s i l y h a v e b e a t e n in c o m p e t i t i v e

p l a y u n d e r t h e l e a g u e s y s t e m any

o r all t h e t e a m s 1st to 5th of

z o n e B and v i c e v e r s a t o g i v e b u t

o n e p e r t i n e n t a r g u m e n t ;

( f ) t h e z o n e s w e r e a r b i t r a r i l y c o n -

c e i v e d by L E F A and i m p o s e d w i t h o u t

any p r i o r c o n s u l t a t i o n and or

a g r e e m e n t w i t h t h e t e a m s in t h e

d i v i s i o n ; ;

(g) L E F A h a s no p o w e r or r i g h t to d o

t h a t u n d e r any c o n t r o l l i n g s t a t u t e

of t h e a s s o c i a t i o n . C e r t a i n l y no

s t a t u e , law or r u l e has b e e n c i t e d

by L E F A t o a p p l i c a n t s g i v i n g such

p o w e r o r r i g h t ;

(h) h a v i n g a r r o g a n t l y i g n o r e d w r i t t e n

q u e r y of t h e v i o l a t i o n of t h e r u l e s

on t h e p a r t of at l e a s t o n e of t h e s e

a p p l i c a n t s d u r i n g t h e c o u r s e of t h e

1 9 9 5 p r o g r a m m e , L E F A s h o u l d in

n a t u r a l j u s t i c e be b a r r e d f r o m

j e o p a r d i z i n g t h e p o s i t i o n s of any

A - D i v i s i o n t e a m s a f t e r t h e c o n c l u s i o n

of t h e s e p a r a t e z o n a l c o m p e t i t i o n s ;

5 / . . .
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( i ) w e a s t h e p r e j u d i c e d t e a m s s u b m i t t o

t h e h o n o r a b l e c o u r t w i t h d u e r e s p e c t

a n d in a l l o u r h u m i l i t y t h a t t h e

v i o l a t i o n o f t h e w r i t t e n r u l e s o u g h t

t o b e a r L E F A f r o m its p r e s e n t u n e d i f y -

ing a t t e m p t s a r b i t r a r i l y t o d e t e r m i n e

p o s i t i o n s 15 a n d o r 16 in t h e A - D i v i s i o n

f o r 1 9 9 5 . "

I o b s e r v e a t o n c e t h a t all t h e a l l e g a t i o n s r a i s e d by t h e

a p p l i c a n t s in t h i s a p p l i c a t i o n r e m a i n u n s u b s t a n t i a t e d t o d a t e .

T h e a n s w e r i n g a f f i d a v i t o f t h e r e s p o n d e n t s is d e p o s e d t o

b y S a l e m a n e P h a f a n e w h o is t h e S e c r e t a r y - G e n e r a l o f F i r s t

R e s p o n d e n t . He d e n i e s all t h e m a t e r i a l a l l e g a t i o n s o f t h e

A p p l i c a n t s . It p r o v e s u s e f u l t o r e p r o d u c e h i s r e p l i e s in f u l l .

R e g a r d i n g 19 ( c ) , ( d ) a n d ( e ) a b o v e S a l e m a n e P h a f a n e

s t a t e s in p a r a g r a p h 16 o f h i s a n s w e r i n g a f f i d a v i t :

" A p p l i c a n t s a r e l a b o u r i n g u n d e r a m i s c o n c e p t i o n

d u e t o t h e i r o b v i o u s i g n o r a n c e o f t h e r e g u l a -

t i o n s . W h a t t h e y d o n o t a p p r e c i a t e is t h a t a

l e a g u e s y s t e m h a s t h r e e f o r m a t s , n a m e l y -

( i ) a r o u n d r o b i n f o r m a t

(i i) a z o n a l f o r m a t

( i i i ) a k n o c k - o u t f o r m a t .

T h e f o r m a t t o b e a d o p t e d f o r a n y d i v i s i o n is a

m a t t e r o f c h o i c e by F i r s t R e s p o n d e n t . A p p l i -

c a n t s w o u l d h a v e d o n e t h e m s e l v e s a h u g e f a v o u r

if t h e y h a d a c q u a i n t e d t h e m s e l v e s w i t h R e g u l a -

t i o n 6 o f t h e L e s o t h o F o o t b a l l A s s o c i a t i o n R u l e s

a n d R e g u l a t i o n s . T h e r e w o u l d h a v e b e e n n o h u e

a n d c r y a b o u t t h e s u p p o s e d o p p r e s s i o n , a u t o c r a c y

a n d i r r e s p o n s i b i l i t y b y F i r s t R e s p o n d e n t a n d /

i t s S e c r e t a r y - G e n e r a l . '
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As to 19 (f) a b o v e S a l e m a n e Phafane s t a t e s :

"The zonal f o r m a t for the A - D i v i s i o n was not

a r b i t r a r i l y c o n c e i v e d by First R e s p o n d e n t .

It was as a r e s u l t of r e p r e s e n t a t i o n s m a d e

by the c o n c e r n e d c l u b s when First R e s p o n d e n t

wanted to i m p l e m e n t a round robim f o r m a t

s i m i l a r to the P r e m i e r League system w h e r e i n

all clubs were to be pitted one against all

c l u b s in that D i v i s i o n . The c o n c e r n e d clubs

p o i n t e d out t h a t they lacked adequate f a c i l i -

t i e s , s p o n s o r s h i p and logistics to travel

around the C o u n t r y . Due to severe f i n a n c i a l

c o n s t r a i n t s t h e r e would be all sorts of match

d e f a u l t s , n a m e l y , failure to honour m a t c h e s as

f i x t u r e d . A zonal format would be a far b e t t e r

o p t i o n . First R e s p o n d e n t acceded to the request

and divided the s i x t e e n A - D i v i s i o n clubs into

two z o n e s which took off in February 1 9 9 5 . The

zonal format was already in use in the B and C

D i v i s i o n s for p r e c i s e l y the same c o n s i d e r a t i o n s .

A p p l i c a n t s have in fact played in and p r o g r e s s e d

t h r o u g h this f o r m a t which is not novel is Lesotho

or the world."

The A p p l i c a n t s ' c o m p l a i n t in 19 (g) a b o v e that LEFA has

no power or right to employ a zonal format is met by

S a l e m a n e Phafane with r e f e r e n c e to Regulation 6 of the L e s o t h o

Football A s s o c i a t i o n Rules and R e g u l a t i o n s 1993.

R e g a r d i n g 19 (h) S a l e m a n e Phafane o b s e r v e s :

"It is s u r p r i s i n g that as far back as 1995 t h e r e

was an alleged query by one of the A p p l i c a n t s .

It has waited for the end of the Second y e a r of

the f o r m a t being used to run to Court on a

s u p p o s e d l y u r g e n t basis to have the f o r m a t

d i s c a r d e d . "

7 / . . .
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On t h e q u e s t i o n o f p r e j u d i c e in 19 ( i ) S a l e m a n e P h a f a n e

s t a t e s :

" N o c l u b is p r e j u d i c e d . L e r o t h o l i P o l y t e c h n i c F . C .

a n d S w a l l o w s F . C . w e r e p r o m o t e d f r o m t h e A - D i v i s i o n

i n t o t h e P r e m i e r L e a g u e a t t h e e n d o f t h e 1 9 9 5 f o o t -

b a l l s e a s o n u s i n g t h i s z o n a l f o r m a t . S o w e r e o t h e r

c l u b s r e l e g a t e d t o t h e B d i v i s i o n f r o m t h e A - D i v i s i o n .

T h e t r u e r e a s o n f o r t h e p r e s e n t p r o c e e d i n g s is a s

f o l l o w s :

F i r s t a n d S e c o n d A p p l i c a n t s d i s m a l l y p e r f o r m e d

in t h e g r o u n d d u r i n g 1 9 9 6 . T h e y a r e at t h e

b o t t o m o f t h e i r r e s p e c t i v e z o n e s . In a c c o r -

d a n c e w i t h t h e p r o c e d u r e t o d e t e r m i n e w h i c h o f

t h e t w o o u g h t t o b e r e l e g a t e d t o t h e B - D i v i -

s i o n , t h e y h a v e t o p l a y e a c h o t h e r in w h a t is

r e f e r r e d t o a s a p l a y - o f f d i v i d e d i n t o t w o l e g s .

T h e l o s e r a u t o m a t i c a l l y g e t s r e l e g a t e d w h i l s t

t h e w i n n e r h a s t o f a c e T h i r d A p p l i c a n t .

T h i r d A p p l i c a n t w a s a r u n n e r - u p t o t h e w i n n e r

in t h e " B " D i v i s i o n . It h a s t o p l a y a w i n n e r

b e t w e e n t h e t w o F i r s t A p p l i c a n t s t o d e t e r m i n e

w h e t h e r o r n o t it r e m a i n s in t h e B - D i v i s i o n o r

g e t s p r o m o t e d i n t o t h e A - D i v i s i o n . In

a c c o r d a n c e w i t h t h e a f o r e s a i d p r o c e d u r e f o r

p r o m o t i o n a n d r e l e g a t i o n , F i r s t a n d S e c o n d

A p p l i c a n t s c l a s h e d in t h e f i r s t leg o f t h e i r

p l a y - o f f s . F i r s t A p p l i c a n t l o s t a n d t h e p r o s -

p e c t s o f r e l e g a t i o n t o t h e B - D i v i s i o n b e c a m e

r e a l . O n t h e e v e o f t h e i r c l a s h f o r t h e

S e c o n d l e g , t h e s e p r o c e e d i n g s w e r e l a u n c h e d in

a d e s p e r a t e a t t e m p t t o s a v e it f r o m o b v i o u s

r e l e g a t i o n . T h e s e d e s p e r a t e a t t e m p t s a t a v o i d -

ing r e l e g a t i o n b y F i r s t A p p l i c a n t in p a r t i c u l a r

c o m e a f t e r it h a d f a i l e d t o p e r s u a d e F i r s t

R e s p o n d e n t n o t t o r e l e g a t e a n y c l u b in t h e A -

D i v i s i o n b u t t o i n c r e a s e t h e n u m b e r o f c l u b s

f r o m s i x t e e n ( 1 6 ) t o t w e n t y ( 2 0 ) .

8 / . . .
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In y e t a f u r t h e r a t t e m p t t o s h o w t h e f r i v o l i t y

o f t h e s e p r o c e e d i n g s a n d l a c k o f c o h e s i o n a n d

s u p p o s e d c o m m o n p u r p o s e o f t h e A p p l i c a n t s ,

a f t e r f i l i n g t h e s e p r o c e e d i n g s o n 1 9 t h J u l y

1 9 9 6 , T h i r d A p p l i c a n t w r o t e t o t h e S e c r e t a r y -

G e n e r a l o f t h e F i r s t R e s p o n d e n t o n 2 2 n d J u l y

1 9 9 6 i n d i c a t i n g t h e i r p r e p a r e d n e s s t o g o o n

w i t h t h e c o m p e t i t i o n a s s c h e d u l e d . A c o p y o f

t h e l e t t e r t o g e t h e r w i t h a f a i r t r a n s l a t i o n

t h e r e t o is h e r e w i t h a t t a c h e d a n d m a r k e d L E F A " 1 " .

I a t t a c h s i g n i f i c a n c e t o t h e f a c t t h a t t h e a p p l i c a n t s h a v e

n o t f i l e d a n y r e p l y i n g a f f i d a v i t s in t h e m a t t e r . C o n s e q u e n t l y

S a l e m a n e P h a f a n e ' s a v e r m e n t s in h i s a n s w e r i n g a f f i d a v i t h a v e

r e m a i n e d u n c h a l l e n g e d . M o r e o v e r I f i n d t h a t t h e l a t t e r is

s u p p o r t e d b y R e g u l a t i o n 6 o f t h e L e s o t h o F o o t b a l l A s s o c i a t i o n

R u l e s a n d R e g u l a t i o n s 1 9 9 3 w h i c h p r o v i d e s in p a r t a s f o l l o w s :

( a ) A l l m a t c h e s a n d c o m p e t i t i o n s s h a l l b e r u n b y

t h e E x e c u t i v e C o m m i t t e e o r i t s n o m i n a t e d

M a n a g e m e n t C o m m i t t e e s .

( b ) A l l m a t c h e s ' C o m p e t i t i o n s s h a l l b e r u n in

e i t h e r o f t h e f o l l o w i n g s y s t e m s :

( i ) In a L e a g u e in w h i c h t e a m s / C l u b s p l a y i n g
a g a i n s t e a c h o t h e r t h e f i n a l i s t b e i n g
d e c l a r e d a s a w i n n e r f i r s t l y in p o i n t s
a n d in g o a l s c a l l e d r o u n d r o b i n s y s t e m .

( i i ) In a L e a g u e in w h i c h a g r o u n d o f t e a m s /
C l u b s a g a i n s t t h e f i n a l i s t b e i n g d e c l a r e d
a s a w i n n e r a s s s a n a e (sic) firstly in p o i n t s
a n d in g o a l s , c a l l e d t h e z o n a l s y s t e m .
W h e n e v e r in z o n e s m a y b e c a l l e d t o p l a y
a g a i n s t w i n n e r s in o t h e r z o n e t o d e t e r m i n e
a f i n a l w i n n e r c u l m i n a t i n g in a k n o c k o u t
o r r o u n d r o b i n a r r a n g e m e n t .

( i i i ) In a k n o c k o u t in w h i c h t e a m s , C l u b s a r e ,
p a i r e d in a p r o c e s s o f e l i m i n a t i o n u n t i l

9 / . . .
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a w i n n e r is f o u n d in a f i n a l r o u n d .
S u c h k n o c k o u t m a y b e p l a y e d in t w o
l e g s o f h o m e a n d a w a y b a s i s . In t h e
e v e n t o f e q u a l i t y in p o i n t s a n d g o a l s
a f t e r t h e s e c o n d leg t h e t e a m / c l u b
w h i c h s c o r e m o s t g o a l s w h e n a w a y s h a l l
b e d e c l a r e d t h e w i n n e r . In t h e e v e n t
of e q u a l i t y in p o i n t s a n d g o a l s a n d
w h e n n o t e a m / c l u b h a s t h e a d v a n t a g e o f
a w a y g o a l s t h e t e a m / c l u b s h a l l b e
o r d e r e d t o t a k e p e n a l t y k i c k s in
a c c o r d a n c e w i t h F I F A R u l e s .

( c ) T h e E x e c u t i v e C o m m i t t e e o f L e s o t h o F o o t -
b a l l A s s o c i a t i o n s h a l l d e c i d e w h e t h e r
a n y c o m p e t i t i o n s h a l l b e f o l l o w ( s i c ) a n y
o f t h e s y s t e m s d e s c r i b e d in R u l e 6."

I am s a t i s f i e d t h e r e f o r e t h a t F i r s t R e s p o n d e n t h a s p o w e r

t o d e c i d e on t h e f o r m a t t o b e a d o p t e d by i t s c l u b s a n d t h a t

t h e z o n a l f o r m a t in q u e s t i o n w a s n o t o n l y b e e n e n g i n e e r e d b y t h e

c l u b s t h e m s e l v e s b u t h a s a l s o b e e n in o p e r a t i o n w i t h f u l l

p a r t i c i p a t i o n of t h e a p p l i c a n t s s i n c e F e b r u a r y 1 9 9 5 a s t h e

u n c o n t r o v e r t e d v e r s i o n o f S a l e m a n e P h a f a n e s h o w s .

- In my v i e w t h i s is a f i t c a s e w h e r e t h e c o u r t is e n t i t l e d

to a s s u m e t h e c o r r e c t n e s s o f t h e v e r s i o n of t h e R e s p o n d e n t in

a c c o r d a n c e w i t h t h e p r i n c i p l e l a i d d o w n in P l a s c o n - E v a n s

P a i n t s v V a n R i e b e e c k 1 9 8 4 ( 3 ) S . A . 6 2 3 a t 6 3 4 . S e e a l s o

N a t i o n a l U n i v e r s i t y o f L e s o t h o S t u d e n t s U n i o n v N a t i o n a l

U n i v e r s i t y o f L e s o t h o a n d o t h e r s C of A ( C i v ) N o . 10 o f 1 9 9 0

( u n r e p o r t e d ) a t p . 1 9 .

I a c c e p t t h e r e f o r e t h a t t h e f i r s t t w o a p p l i c a n t s f u l l y

p a r t i c i p a t e d in t h e z o n a l f o r m a t of c l u b s s t a r t i n g f r o m

F e b r u a r y 1 9 9 5 and t h a t t h e y " d i s m a l l y p e r f o r m e d in t h e g r o u n d

d u r i n g 1 9 9 6 . T h e y a r e a t t h e b o t t o m of t h e i r r e s p e c t i v e z o n e s . "
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I a c c e p t f u r t h e r t h a t t h e f i r s t t w o a p p l i c a n t s h a v e e v e n

p r o c e e d e d to p l a y e a c h o t h e r in a p l a y o f f p u r p o r t e d l y in

a c c o r d a n c e w i t h t h e p r o c e d u r e l a i d d o w n f o r p r o m o t i o n a n d

r e l e g a t i o n w h e r e t h e " f i r s t A p p l i c a n t l o s t a n d t h e p r o s p e c t s

o f r e l e g a t i o n t o t h e B - D i v i s i o n b e c a m e r e a l " ( s e e p a r a g r a p h

16 ( i ) of t h e A n s w e r i n g a f f i d a v i t o f S a l e m a n e P h a f a n e ) .

N o r is it d e n i e d t h a t o n t h e e v e o f t h e i r c l a s h f o r t h e

s e c o n d l e g , t h e s e p r o c e e d i n g s w e r e l a u n c h e d in a d e s p e r a t e

a t t e m p t to s a v e it ( F i r s t R e s p o n d e n t ) f r o m o b v i o u s r e l e g a t i o n .

I f i n d t h e r e f o r e t h a t t h i s a p p l i c a t i o n w a s n o t b o n a f i d e .

T h e A p p l i c a n t ' s r e a l r e m e d y l i e s in m y v i e w o n t h e s o c c e r

p i t c h . In M a s e r u U n i t e d F o o t b a l l C l u b v L e s o t h o S p o r t s C o u n c i l

a n d o t h e r s 1 9 8 2 - 8 4 L L R 1 4 5 G o l d i n AJ e x p r e s s e d a s i m i l a r

v i e w a n d I w o u l d w i t h r e s p e c t l i k e t o a d o p t w h a t h e s a i d at

p 1 5 0 o f t h a t c a s e : -

" S o c c e r is a g a m e a n d t h e r e w a r d s e m a n a t e f r o m

p l a y i n g . "

A p p l i c a n t s ' f a t e t h e r e f o r e l i e s in t h e i r o w n h a n d s t h r o u g h

h a r d w o r k a n d s u c c e s s o n t h e s o c c e r p i t c h . T h i s c o u r t w i l l

n o t c o m e t o t h e i r a s s i s t a n c e in t h a t r e s p e c t u n l e s s it c a n b e

s h o w n t h a t t h e d e c i s i o n o f t h e R e s p o n d e n t s w a s m a n i f e s t l y

w r o n g . T h a t is n o t t h e c a s e h e r e . T h e p r i n c i p l e t h a t c o u r t s

o f l a w m u s t b e v e r y s l o w t o i n t e r f e r e w i t h d o m e s t i c t r i b u n a l s

is a s o u n d a n d n o b l e o n e w h i c h m u s t b e p r e s e r v e d w h e n e v e r

t h e r e a r e no g r o s s i r r e g u l a r i t i e s p r e j u d i c i a l t o t h e p a r t i e s

c o n c e r n e d as in t h i s c a s e . W e l l a s I s e e it a n y w a y t h e

q u e s t i o n o f A p p l i c a n t s ' r e l e g a t i o n d o e s n o t a r i s e in t h i s

a p p l i c a t i o n . C o n s e q u e n t l y it w o u l d b e p r e m a t u r e f o r t h i s
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c o u r t to e x p r e s s a n y f i n d i n g in t h a t r e g a r d at t h i s s t a g e .

T h e r e is also. C I V / A P N / 1 9 1 / 9 6 w h i c h is p e n d i n g b e f o r e t h i s

c o u r t and it w o u l d b e i m p r o p e r to p r e j u d g e it in t h i s m a t t e r .

T h e c a s e f o r T h i r d R e s p o n d e n t is e v e n m o r e s t a r t l i n g .

It is not d e n i e d t h a t a f t e r f i l i n g t h e s e p r o c e e d i n g s T h i r d

R e s p o n d e n t w r o t e a l e t t e r t o t h e S e c r e t a r y - G e n e r a l o f t h e

F i r s t R e s p o n d e n t on 2 2 n d J u l y 1 9 9 6 i n d i c a t i n g its p r e p a r e d n e s s

t o g o on w i t h t h e c o m p e t i t i o n as s c h e d u l e d . In my v i e w t h e

f r i v o l i t y o f t h i r d a p p l i c a n t ' s a p p l i c a t i o n is b e y o n d q u e s t i o n .

In all t h e c i r c u m s t a n c e s o f t h i s c a s e I am s a t i s f i e d t h a t

t h e r e is a b s o l u t e l y no s u b s t a n c e in t h e a p p l i c a t i o n b e f o r e m e .

I find t h a t t h i s a p p l i c a t i o n is i n d e e d f r i v o l o u s and c o n s e -

q u e n t l y I h a v e no h e s i t a t i o n in d i s m i s s i n g it as s u c h .

I t u r n t h e n to d e a l w i t h t h e q u e s t i o n of c o s t s . M r .

N t l h o k i f o r t h e f i r s t and s e c o n d r e s p o n d e n t s s u b m i t s t h a t t h i s

is a f i t c a s e f o r an a w a r d of c o s t s o n a t t o r n e y a n d c l i e n t

s c a l e a g a i n s t t h e A p p l i c a n t s .

As I had o c c a s i o n t o o b s e r v e in S e f i k e n g H i g h S c h o o l v

M a a m a M a s u p h a C I V / A P N / 7 7 / 9 6 t h e c o u r t h a s a d i s c r e t i o n in

t h e m a t t e r b u t t h a t d i s c r e t i o n m u s t h o w e v e r be e x e r c i s e d

j u d i c i a l l y . T h e l e a d i n g c a s e on t h e q u e s t i o n o f c o s t s on

a t t o r n e y and c l i e n t s c a l e is t h a t of Nel v W a t e r b e r g

L a n d b o u w e r s Iko - O p e r a t i o w e V e r e n i g i n g 1 9 4 6 A . D . 5 9 7 p e r

T i n d a l l J A . It is a l s o t r i t e law t h a t as a g e n e r a l r u l e an

a w a r d of a t t o r n e y and c l i e n t c o s t s w i l l not be l i g h t l y

g r a n t e d b u t e a c h c a s e m u s t be d e c i d e d on its o w n m e r i t s .
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I h a v e a l r e a d y f o u n d t h a t t h i s a p p l i c a t i o n is f r i v o l o u s

a n d t h a t in i t s e l f is s u f f i c i e n t g r o u n d in m y j u d g m e n t t o

w a r r a n t c o s t s o n a t t o r n e y a n d c l i e n t s c a l e a s a m a r k o f t h e

c o u r t ' s d i s a p p r o v a l o f f r i v o l o u s c l a i m s b e i n g b r o u g h t t o

c o u r t . T h e r e a r e o t h e r f a c t o r s w h i c h I h a v e c o n s i d e r e d

a d v e r s e l y a g a i n s t t h e A p p l i c a n t s a n d w h i c h I a m s a t i s f i e d

w a r r a n t c o s t s o n a t t o r n e y a n d c l i e n t s c a l e a g a i n s t t h e

A p p l i c a n t s . T h e y a r e t h e s e :

" ( a ) U r g e n c y

A s i n d i c a t e d a b o v e t h i s a p p l i c a t i o n w a s

b r o u g h t b y w a y o f u r g e n c y . I a m s a t i s f i e d

h o w e v e r t h a t if t h e r e w a s a n y m o d i c u m o f

u r g e n c y a t a l l ( i n m y v i e w t h e r e w a s n o n e )

it w a s c e r t a i n l y o f t h e m a k i n g o f t h e

A p p l i c a n t s t h e m s e l v e s f o r h a v i n g s l e p t o n

t h e i r r i g h t s s o t o s p e a k , s i n c e 1 9 9 5 w h e n

t h e z o n a l f o r m a t c o m p l a i n e d o f w a s f i r s t

i n t r o d u c e d a n d t h e n o n l y t a k i n g l e g a l a c t i o n

w h e n t h e s h i p w a s a l r e a d y s i n k i n g a n d c o u l d

perhaps n o l o n g e r b e s a v e d . I a c c o r d i n g l y

f i n d t h a t b y p r o c e e d i n g o n an u r g e n t b a s i s

in t h i s m a t t e r t h e a p p l i c a n t s w e r e g u i l t y

o f a b u s e o f c o u r t p r o c e s s .

( b ) D u p l i c i t y o f a c t i o n s

In p a r a g r a p h 9 o f h i s f o u n d i n g a f f i d a v i t

K e v i n M a n y e l i r e v e a l s t h e f o l l o w i n g

s t a r t l i n g i n f o r m a t i o n : -
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(a) E x c e p t f o r s o m e d e v e l o p m e n t s w i t h

t h e p a s s a g e of t i m e and t h e i n c l u -

s i o n of t h e r e s t o f the c l u b s in

t h e A - D i v i s i o n of L E F A as r e s p o n -

d e n t s in t h i s a p p l i c a t i o n , t h e

t h r u s t o f t h i s a p p l i c a t i o n is

e x a c t l y t h e s a m e as t h a t of

C I V / A P N / 1 9 1 / 9 6 w h e r e i n t h e s e t h r e e

a p p l i c a n t s are s u i n g o n l y t h e f i r s t

t w o r e s p o n d e n t s , p r o c e e d i n g s l a u n c h e d

as long a g o as 3rd J u n e , 1 9 9 6 .

(b) L E F A i g n o r e d t h e u r g e n c y of t h a t

a p p l i c a t i o n and its d u e r e s o l u t i o n

as p r e s e n t e d f o r j u d i c i a l i n t e r v e n -

t i o n so u t t e r l y t h a t i n t e n t i o n to .

o p p o s e w a s s e r v e d u p o n o u r a t t o r n e y

o f r e c o r d o n l y as late as 2 0 t h J u n e

1 9 9 6 .

(c) T h i s l a s s i t u d e on t h e p a r t of L E F A

a n d o r its h o n o r a b l e G e n e r a l S e c r e -

t a r y , a d v o c a t e S. P h a f a n e , o c c u r s

d e s p i t e t h e f a c t t h a t s e r v i c e of

t h e e n t i r e a p p l i c a t i o n w a s e f f e c t e d

u p o n t h e m on 3rd J u n e 1996 and t h a t

t h e u r g e n c y of t h e m a t t e r w a s d i s -

c u s s e d b e t w e e n m e , o u r c o u n s e l and

t h e s a i d G e n e r a l S e c r e t a r y b e f o r e -

h a n d .

(d) To d a t e , 10th J u l y , 1996 L E F A h a s

n o t b o t h e r e d t o s e r v e and f i l e

a n s w e r i n g a f f i d a v i t s , if a n y , in

t h e m a t t e r , and by so d o i n g d i s -

p l a y i n g t h e d i s d a i n or i n d e e d t h e

c o n t e m p t w i t h w h i c h L E F A v i e w s t h e

r i g h t s of t h e a p p l i c a n t s to seek

u r g e n t d e t e r m i n a t i o n of t h i s d i s p u t e . "
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I n d e e d as e a r l i e r s t a t e d it is c o m m o n c a u s e t h a t t h e

s a i d C I V / A P N / 1 9 1 / 9 6 is s t i l l p e n d i n g d e t e r m i n a t i o n . I

c o n s i d e r t h e r e f o r e t h a t it w a s a b u s e of c o u r t p r o c e s s t o

i n s t i t u t e t h i s a p p l i c a t i o n w h i l e C I V / A P N / 1 9 1 / 9 6 w a s lis

p e n d e n s in v i e w o f t h e a p p l i c a n t s ' o w n a d m i s i o n t h a t t h e

t w o a p p l i c a t i o n s a r e " e x a c t l y t h e s a m e . "

( c ) E x h a u s t i o n o f d o m e s t i c r e m e d i e s

I am s a t i s f i e d t h a t t h e a p p l i c a n t s f a i l e d

t o e x h a u s t d o m e s t i c r e m e d i e s w i t h i n F i r s t

R e s p o n d e n t a s s o c i a t i o n b e f o r e l a u n c h i n g

t h e s e p r o c e e d i n g s . T h e a p p l i c a n t s j u s t i f y

t h i s a p p l i c a t i o n b y a l l e g i n g t h a t t h e r e

a r e n o s u c h r e m e d i e s d e s i g n e d t o " r e i g n in

a n d o r c o n t r o l in a n y w a y a u t o c r a c y , o p p r e s -

s i o n a n d o r o p e n c o r r u p t i o n on t h e p a r t o f

L E F A in t h e f o r m of t h e E x e c u t i v e C o m m i t t e e " (see

p a r a g r a p h 16 o f t h e f o u n d i n g a f f i d a v i t o f

K e v i n M a n y e l i . M r . S e o t s a n y a n a f o r t h e

a p p l i c a n t s h a s v i g o r o u s l y s u p p o r t e d t h i s

v e r s i o n .

I o b s e r v e h o w e v e r t h a t t h e c o n s t i t u t i o n o f F i r s t

R e s p o n d e n t a s s o c i a t i o n p r o v i d e s f o r a g e n e r a l c o n f e r e n c e

a n d a s p e c i a l c o n f e r e n c e (sec. 8) w h e r e a p p l i c a n t s ' c o m p l a i n t s

c o u l d w e l l h a v e b e e n a d d r e s s e d .

S e c t i o n 18 o f t h e s a i d c o n s t i t u t i o n p r o v i d e s f o r

A r b i t r a t i o n B o a r d . S u b s e c t i o n s ( i i ) a n d ( i i i ) t h e r e o f p r o v i d e

a s f o l l o w s :
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" ( i i ) A n y p a r t i e s m a y e l e c t t o s u b j e c t t h e m s e l v e s

t o j u r i s d i c t i o n o f t h e B o a r d a s f o r u m o f

f i r s t i n s t a n c e .

( i i i ) In a l l c a s e s t h e d e c i s i o n o f t h e B o a r d

s h a l l b e f i n a l . "

T h e r e is a l s o s e c t i o n 3 5 o f t h e C o n s t i t u t i o n o f t h e F i r s t

R e s p o n d e n t a s s o c i a t i o n w h i c h s i g n i f i c a n t l y p r o v i d e s a s f o l l o w s :

" 3 5 . I n t e r p r e t a t i o n o f t h e S t a t u t e s

T h e p a n e l o f a r b i t r a t o r s a p p o i n t e d b y t h e

E x e c u t i v e C o m m i t t e e s h a l l b e t h e s o l e

a u t h o r i t y f o r t h e i n t e r p r e t a t i o n o f t h e s e

S t a t u t e s o r a n y o f t h e R u l e s a n d R e g u l a -

t i o n s i s s u e d u n d e r t h e m f r o m t i m e t o

t i m e a n d t h e i r d e c i s i o n s h a l l b e f i n a l . "

A s t o t h e f i n a l i t y o f t h e A r b i t r a t i o n B o a r d ' s d e c i s i o n I

o b s e r v e t h a t s e c t i o n 18 ( a ) ( i ) o f F i r s t R e s p o n d e n t a s s o c i a t i o n

p r o v i d e s a s f o l l o w s :

" c l u b s a n d m e m b e r s a r e n o t p e r m i t t e d t o t a k e

d i s p u t e s t o c o u r t s o f l a w b u t m u s t s u b m i t

t h e m s e l v e s t o a r b i t r a t i o n . "

W e l l e v e n t h o u g h t h i s is c l e a r l y an o u s t e r c l a u s e w h i c h in

m y v i e w w o u l d n o n e t h e l e s s n o t p r e c l u d e t h e c o u r t ' s p o w e r o r

j u r i s d i c t i o n t o r e v i e w t h e d e c i s i o n s o f F i r s t R e s p o n d e n t in a

p r o p e r c a s e I f i n d t h a t n o s u c h c a s e h a s b e e n m a d e f o r t h e

c o u r t ' s i n t e r v e n t i o n h e r e . T h e r e is n o r e a s o n s u g g e s t e d w h y

t h e A p p l i c a n t s d i d n o t r e s o r t t o s e c t i o n 3 5 o f t h e C o n s t i t u -

t i o n o f F i r s t R e s p o n d e n t a s s o c i a t i o n a s a f o r e s a i d .

16/...



- 1 6 -

Even R e g u l a t i o n 2 3 (a) (c) (e) (f) o f F i r s t R e s p o n d e n t ' s

R e g u l a t i o n s c l e a r l y s h o w s t h a t t h e A s s o c i a t i o n i t s e l f is n o t

a b o v e t h e law and it c a n a l s o be h a u l e d b e f o r e t h e d i s c i p l i -

n a r y c o m m i t t e e f o r m i s c o n d u c t s u c h as c o m p l a i n e d of by t h e

a p p l i c a n t s . T h a t r e g u l a t i o n r e a d s as f o l l o w s : -

" ( a ) T h e A s s o c i a t i o n and ( D i s p r o c o ) e a c h m e m b e r

s h a l l a p p o i n t a D i s c i p l i n a r y and p r o t e s t

C o m m i t t e e ( D i s p r o c o ) to d e a l w i t h :

(c) all p r o t e s t s , c o m p l a i n t s d i s p u t e s o r o t h e r

m a t t e r s on b e h a l f o f , o r a g a i n s t t h e

A s s o c i a t i o n , a n y a f f i l i a t e d B o d y , C l u b o r

p e r s o n .

(e) o n m i s c o n d u c t b e i n g p r o v e d to t h e s a t i s -

f a c t i o n of t h e D i s p r o c o , t h e D i s p r o c o

s h a l l h a v e t h e p o w e r .

(f) to s u s p e n d a p e r s o n , t e a m , c l u b . A s s o c i a t i o n

o r m e m b e r f r o m all o r any s p e c i f i c f o o t -

b a l l i n g a c t i v i t y e i t h e r p e r m a n e n t l y o r f o r a

s t a t e d p e r i o d o f t i m e o r n u m b e r of m a t c h e s . "

( d ) F a i l u r e to m a k e m a t e r i a l d i s c l o s u r e

I am p a r t i c u l a r l y d i s t u r b e d by t h e A p p l i c a n t s '

g l a r i n g f a i l u r e to m a k e m a t e r i a l d i s c l o s u r e

to t h e c o u r t of the f o l l o w i n g f a c t s :

(1) t h a t t h e f i r s t t w o a p p l i c a n t s had
a c t u a l l y a l r e a d y c o m p l e t e d t h e
f i r s t leg of t h e p l a y o f f s . By
i m p l i c a t i o n t h e r e o f t h e z o n a l f i x -
t u r e c o m p l a i n e d of had a l r e a d y b e e n
c o m p l e t e d w h e n t h i s a p p l i c a t i o n w a s
l a u n c h e d .

( 2 ) t h a t F i r s t A p p l i c a n t had e v e n lost
the f i r s t leg o f the p l a y o f f .
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( e ) t h e s e r i o u s a c c u s a t i o n s o f a u t o c r a c y ,

o p p r e s s i o n a n d o r o p e n c o r r u p t i o n

l e v e l l e d b y a p p l i c a n t s a g a i n s t F i r s t

R e s p o n d e n t and its E x e c u t i v e C o m m i t t e e .

I s h o u l d e x p r e s s m y r e g r e t t h a t it h a s f a l l e n t o my lot

t o r e a d , l i s t e n t o a n d c o n s i d e r s u c h a b a r r a g e o f s e r i o u s

a c c u s a t i o n s o f a u t o c r a r y , o p p r e s s i o n a n d / o r o p e n c o r r u p t i o n

l e v e l l e d by A p p l i c a n t s a g a i n s t F i r s t R e s p o n d e n t a n d i t s

E x e c u t i v e C o m m i t t e e p a r t i c u l a r l y t h e S e c r e t a r y - G e n e r a l w h o

as t h e a p p l i c a n t s t h e m s e l v e s c o n f i r m is "a l e g a l p r a c t i t i o n e r

w i t h y e a r s o f p r i v a t e p r a c t i c e " ( s e e p a r a g r a p h 9 ( h ) o f t h e

f o u n d i n g a f f i d a v i t o f K e v i n M a n y e l i . T h e s a i d a l l e g a t i o n s a r e

o f c o u r s e d e n i e d a n d as I h a v e e a r l i e r s t a t e d 1 h a v e n o

h e s i t a t i o n in a c c e p t i n g t h e v e r s i o n o f t h e r e s p o n d e n t s in t h e

m a t t e r . W h a t I f i n d v e r y d i s t u r b i n g and t o t a l l y u n a c c e p t a b l e

is t h a t t h e s e a l l e g a t i o n s a r e c o m p l e t e l y u n s u b s t a n t i a t e d . It

is t h e c o u r t ' s f e e l i n g t h a t t h e A p p l i c a n t s ' c o n d u c t in t h i s

r e g a r d s h o u l d b e d i s c o u r a g e d a n d t h e c o u r t c a n d o so b y an

a p p r o p r i a t e o r d e r a s t o c o s t s e n v i s a g e d h e r e i n . F i r s t

R e s p o n d e n t c a n o n l y b e e x p e c t e d t o p e r f o r m its f u n c t i o n s

e f f e c t i v e l y if it is a c c o r d e d d u e r e s p e c t f r e e f r o m u n f o u n d e d

a c c u s a t i o n s o f c o r r u p t i o n . T h a t a p p l i e s t o F i r s t R e s p o n d e n t ' s

o f f i c i a l s as w e l l .

In all t h e c i r c u m s t a n c e s o f t h i s c a s e it is m y v i e w t h a t

t h e c o u r t m u s t s h o w its d i s p l e a s u r e at t h e a t t i t u d e o f t h e

a p p l i c a n t s as o u t l i n e d a b o v e by i m p o s i n g an a p p r o p r i a t e o r d e r

o f c o s t s .

In t h e r e s u l t t h e r e f o r e t h e a p p l i c a t i o n is d i s m i s s e d

w i t h c o s t s t o F i r s t R e s p o n d e n t o n l y on a t t o r n e y a n d c l i e n t

s c a l e .

1 8 / . . .
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T h e r e shall be no o r d e r as to costs in r e s p e c t of the

o t h e r r e s p o n d e n t s . For t h e a v o i d a n c e of doubt and in the

i n t e r e s t s of j u s t i c e the c o u r t leaves the door open for the

A p p l i c a n t s to c o n t e s t the q u e s t i o n of their r e l e g a t i o n if

any and if so a d v i s e d . 1 do so b e c a u s e I c o n s i d e r that

r e l e g a t i o n is such a d r a s t i c step that needs to be fully

v e n t i l a t e d b e f o r e a d e c i s i o n t h e r e o n is arrived a t .

M . M . R A M O D I B E D I

A C T I N G JUDGE
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