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IN T H E H I G H C O U R T OF L E S O T H O

In the m a t t e r b e t w e e n

S E F I K E N G H I G H S C H O O L A p p l i c a n t

and

M A A M A M A S U P H A R e s p o n d e n t

J U D G M E N T

D e l i v e r e d by the H o n o u r a b l e M r . J u s t i c e M.M. R a m o d i b e d i ,

A c t i n g J u d g e , on 13th S e p t e m b e r , 1 9 9 6 .

This is an a p p l i c a t i o n b r o u g h t on a c e r t i f i c a t e of

u r g e n c y in which the A p p l i c a n t prays for an o r d e r in the

f o l l o w i n g t e r m s : -

1. That a Rule Nisi be issued c a l l i n g upon

the R e s p o n d e n t to show c a u s e , if any,

on a d a t e to be d e t e r m i n e d by this

H o n o u r a b l e C o u r t w h y :

(a) The R e s p o n d e n t shall not be i n t e r d i c t e d

and r e s t r a i n e d from going onto the

p r e m i s e s of the S e f i k e n g High School for

any u n l a w f u l p u r p o s e or w i t h o u t the

p e r m i s s i o n of the a u t h o r i t i e s a n d , m o r e

s p e c i f i c a l l y he shall not be i n t e r d i c t e d

from h a r v e s t i n g , t e n d i n g or o t h e r w i s e

having a n y t h i n g to do with a c e r t a i n

m a i z e crop w h i c h the R e s p o n d e n t has
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c u l t i v a t e d on t h e p r e m i s e s of t h e said

s c h o o l and o t h e r w i s e i n t e r f e r i n g w i t h

t h e r u n n i n g of t h e s c h o o l in any m a n n e r

w h a t s o e v e r s a v e by d u e p r o c e s s of l a w .

( b ) T h e R e s p o n d e n t s h a l l not be o r d e r e d to

pay t h e c o s t s of t h i s A p p l i c a t i o n on an

a t t o r n e y and c l i e n t s c a l e .

2 . T h a t P r a y e r 1 ( a ) a b o v e o p e r a t e as an i n t e r i m

i n t e r d i c t h a v i n g i m m e d i a t e e f f e c t .

3 . G r a n t i n g t h e A p p l i c a n t f u r t h e r o r a l t e r n a t i v e

r e l i e f .

T h e R u l e Nisi w a s d u l y g r a n t e d by Guni J on 18th M a r c h ,

1996 and a f t e r s e v e r a l p o s t p o n e m e n t s t h e m a t t e r w a s f i n a l l y

a r g u e d b e f o r e me on t h e 3rd S e p t e m b e r 1 9 9 6 .

I t u r n t h e n t o d e a l w i t h t h e f a c t s o f t h e c a s e . T h e

f o u n d i n g a f f i d a v i t is d e p o s e d to by o n e R a n k a b a t i S a m s o n K o b e l i

w h o is t h e c h a i r m a n o f t h e B o a r d of G o v e r n o r s of t h e A p p l i c a n t

S c h o o l . It is n o t d i s p u t e d t h a t he is d u l y a u t h o r i s e d t o m a k e

t h i s a f f i d a v i t as m o r e f u l l y a p p e a r s f r o m t h e r e s o l u t i o n of

t h e A p p l i c a n t ' s said B o a r d a n n e x u r e " A " .

P a r a g r a p h s 3 - 5 of t h e f o u n d i n g a f f i d a v i t a r e t o t h e

f o l l o w i n g e f f e c t : -

" 3 . On or a b o u t t h e 2 3 r d D e c e m b e r , 1 9 9 4 and by

m e a n s o f a S u p p l e m e n t t o a c e r t a i n G o v e r n m e n t

G a z e t t e n u m b e r 103 o f 1 9 9 4 t h e M i n i s t e r

r e s p o n s i b l e d e c l a r e d , a f t e r c o n s u l t a t i o n w i t h

t h e P r i n c i p a l C h i e f o f t h e a r e a a n d t h e

D i s t r i c t S e c r e t a r y , b o t h of w h o m c o n s u l t e d
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w i t h the local c h i e f , a c e r t a i n u n n u m b e r e d

p i e c e of land at S e f i k e n g a s e l e c t e d

d e v e l o p m e n t area in t e r m s of t h e Land Act

1 9 7 9 . A copy of the said G a z e t t e S u p p l e m e n t

i s , for e a s e of r e f e r e n c e , a n n e x e d h e r e u n t o

m a r k e d " B " . The said p i e c e of land was

r e q u i r e d by the local c o m m u n i t y to e n a b l e

the L e s o t h o Evangelical. C h u r c h to b u i l d a

High S c h o o l a d j a c e n t to its e x i s t i n g p r i m a r y

school p r e m i s e s .

4. The said land w a s , in due c o u r s e , m a d e a v a i l a b l e

to the said c h u r c h a n d , p e n d i n g the i s s u a n c e

of a lease in t e r m s of the Land Act was duly

s u r v e y e d , a map t h e r e o f m a d e and a n u m b e r

a l l o c a t e d to it b e i n g 2 0 2 7 2 - 0 0 1 . At t h e same

t i m e a C e r t i f i c a t e of U s e r of the land was

issued to the c h u r c h to e n a b l e it to i m m e d i a t e l y

s t a r t with the c o n s t r u c t i o n of the school

p r e m i s e s . I a n n e x h e r e u n t o m a r k e d " C " a c o p y

of the said C e r t i f i c a t e of U s e r .

5. A f t e r t h e c h u r c h had c o m p l e t e d the school b u i l d i n g

and c l a s s e s had b e g u n the R e s p o n d e n t , who is the

son of the c h i e f t a i n e s s in o f f i c e , w e n t o n t o the

p r e m i s e s d u r i n g a b o u t O c t o b e r , 1995 and sowed

m a i z e on a p o r t i o n o f the s i t e r e s e r v e d for the

s c h o o l a g r i c u l t u r a l a c t i v i t i e s and a l r e a d y p l o u g h e d

by the s c h o o l . All a p p e a l s by the B o a r d to t h e

M i n i s t r y of E d u c a t i o n , the P o l i c e and the D i s t r i c t

S e c r e t a r y h a v e b e e n to no avail f o r the o s t e n s i b l e

r e a s o n t h a t the R e s p o n d e n t had i n s t i t u t e d p r o c e e d -

ings in the S u b o r d i n a t e C o u r t , T e y a t e y a n e n g ,

c l a i m i n g the land as h i s . T h i s u n l a w f u l act by

t h e R e s p o n d e n t w h i c h has been f o r c i b l y e x e c u t e d

by him has p r e v e n t e d the school from p l a n t i n g the

c r o p s it i n t e n d e d for u s e by its p u p i l s . "
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A s to t h e q u e s t i o n of u r g e n c y t h e d e p o n e n t R a n k a b a t i

S a m s o n K o b e l i s t a t e s in p a r a g r a p h 6 of h i s f o u n d i n g

a f f i d a v i t : -

"I r e s p e c t f u l l y s u b m i t t h a t t h e l e a s t t h a t t h e

s c h o o l c a n g e t in d a m a g e s is t h e h a r v e s t i n g

o f t h e s a i d m a i z e c r o p f o r c i b l y s o w n by t h e

R e s p o n d e n t r e g a r d b e i n g had to t h e f a c t t h a t

t h e i n t e n t i o n of t h e s c h o o l w a s t o c u l t i v a t e

b e a n s and o t h e r v e g e t a b l e s . T h e n u i s a n c e a n d

t r e s s p a s s t h a t t h e R e s p o n d e n t w i l l c a u s e in

p u r p o r t i n g t o t e n d and u l t i m a t e l y h a r v e s t h i s

c r o p w i l l c o m p o u n d t h e d a m a g e s a l r e a d y s u f f e r e d

by t h e s c h o o l . I r e s p e c t f u l l y s u b m i t t h a t t h i s

is a m a t t e r f o r u r g e n t r e l i e f as o t h e r w i s e t h e

R e s p o n d e n t w i l l b e f r e e t o d i s r u p t t h e s m o o t h

r u n n i n g o f t h e s c h o o l . "

In h i s a n s w e r i n g a f f i d a v i t t h e R e s p o n d e n t t a k e s t h e

f o l l o w i n g p o i n t s in l i m i n e :

" ( a ) T h e r e w a s n o u r g e n c y in t h e w h o l e m a t t e r

w h i c h w a r r a n t e d a p p r o a c h t o t h i s

H o n o u r a b l e C o u r t on an u r g e n t b a s i s in

as m u c h as t h e a p p l i c a n t h a s d e m o n s t r a t e d

n o i n j u r y c o n t i n u i n g o r a p p r e h e n d e d .

( b ) The prayer 1 (a) was erroneously granted to operate

w i t h i m m e d i a t e e f f e c t b e c a u s e it p r e v e n t e d

r e s p o n d e n t f r o m d o i n g w h a t h e h a s a l a w f u l

r i g h t t o d o , t h a t i s , t o h a r v e s t h i s c r o p

f r o m t h e d i s p u t e d land b e f o r e he v a c a t e s

t h e s a i d p l o t if he h a s t o .

( c ) T h e application is o n e o f e j e c t m e n t in d i g n i s e

f o r w h i c h t h i s H o n o u r a b l e C o u r t w o u l d h a v e n o

j u r i s d i c t i o n t o e n t e r t a i n s a v e by its g r a n t i n g

a p p l i c a n t l e a v e t o d o s o .
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(d) A p p l i c a n t is u n p r o c e d u r a l l y p a y i n g

h i m s e l f o f f by a p p l i c a t i o n w h e r e

he is n o t p r o v i n g t h e d a m a g e s he

s u f f e r e d . "

I d e e m it n o t o n l y c o n v e n i e n t but a l s o n e c e s s a r y f o r me

t o d e a l w i t h t h e s e p o i n t s in l i m i n e s t r a i g h t a w a y in t h e

s e q u e n c e in w h i c h t h e y a r e t a b l e d .

( a ) t h a t t h e r e w a s n o u r g e n c y

M r . P h o o f o l o f o r t h e R e s p o n d e n t s u b m i t s t h a t t h e r e w a s no

urgency e n t i t l i n g t h e A p p l i c a n t t o p r o c e e d ex p a r t e w i t h o u t

g i v i n g n o t i c e to t h e o t h e r s i d e . He d r a w s t h e c o u r t ' s attention

t o t h e f a c t t h a t t h e A p p l i c a n t by its o w n a d m i s s i o n s a y s

R e s p o n d e n t w e n t on to t h e p r e m i s e s d u r i n g O c t o b e r 1 9 9 5 and

s o w e d m a i z e on a p o r t i o n of t h e s i t e in q u e s t i o n . M r . Phoofolo

f u r t h e r s u b m i t s t h a t t h i s a p p l i c a t i o n w a s o n l y f i l e d in M a r c h

1 9 9 6 . He r e f e r s t h e c o u r t to t h e c a s e o f ' M a s e c h e l e K h a k e t l a

v M a l a h l e h a a n d o t h e r s C o f A ( C i v ) N o . 18 of 1991 w h e r e it

w a s h e l d t h a t t h e audi a l t e r a m p a r t e m r u l e is a f u n d a m e n t a l

p r i n c i p l e of p r o c e d u r a l j u s t i c e and t h a t it s h o u l d o n l y b e

d e p a r t e d f r o m in e x c e p t i o n a l c a s e s such as w h e r e t h e r e is a

r e a s o n a b l e l i k e l i h o o d t h a t n o t i c e t o t h e o p p o s i n g p a r t y w o u l d

e n a b l e him t o d e f e a t o r r e n d e r n u g a t o r y t h e r e l i e f s o u g h t or

p r e c i p i t a t e t h e v e r y h a r m w h i c h t h e a p p l i c a n t is s e e k i n g t o

a v e r t .

I a g r e e e n t i r e l y w i t h t h e p r i n c i p l e s t a t e d in K h a k e t l a ' s

c a s e ( s u p r a ) . I c o n s i d e r t h a t t h i s p r i n c i p l e h a s a l w a y s b e e n

t r i t e law in t h i s c o u n t r y and I shall b e a r it in m i n d in

d e t e r m i n i n g t h i s i s s u e . In my j u d g m e n t h o w e v e r e a c h c a s e
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m u s t b e d e c i d e d o n its o w n m e r i t s . T h e q u e s t i o n t h e r e f o r e

i s , a s I s e e i t , w h a t a r e t h e f a c t s in t h i s c a s e r e l a t i n g

t o u r g e n c y ?

In p a r a g r a p h 5 o f h i s f o u n d i n g affidavit R a n k a b a t i "Samson

K o b e l i c o n c l u d e s by s a y i n g : -

"This unlawful act by the Respondent which has been

forcibly executed by him has prevented the school

from planting the crops it intended for use by its

pupils."

T h e q u e s t i o n t h e n i m m e d i a t e l y a r i s e s h o w m u c h l o n g e r m u s t t h e

s c h o o l b e u n l a w f u l l y p r e v e n t e d as a l l e g e d f r o m p l a n t i n g t h e

c r o p s i n t e n d e d f o r u s e b y i t s p u p i l s w h i l e w a i t i n g f o r h e a r i n g

" i n d u e c o u r s e " ?

W h a t is m o r e I a t t a c h p r o p e r w e i g h t t o p a r a g r a p h 6 o f t h e

f o u n d i n g a f f i d a v i t of R a n k a b a t i S a m s o n K o b e l i p a r t i c u l a r l y

t h e w o r d s " t h e n u i s a n c e a n d t r e s p a s s t h a t t h e R e s p o n d e n t w i l l

c a u s e in p u r p o r t i n g t o t e n d a n d u l t i m a t e l y h a r v e s t h i s c r o p

w i l l c o m p o u n d t h e d a m a g e s a l r e a d y s u f f e r e d b y t h e s c h o o l . " I

o b s e r v e t h a t t h i s d a m a g i n g a l l e g a t i o n h a s n o t b e e n d e n i e d

a s t o t h e f a c t t h a t t h e R e s p o n d e n t w i l l t r e s p a s s , t e n d t o a n d

u l t i m a t e l y h a r v e s t t h e c r o p . On t h e c o n t r a r y t h e R e s p o n d e n t

a p p e a r s t o c o n c e d e t h a t h e w i l l g o a h e a d w i t h t h e h a r v e s t i n g .

S e e p a r a g r a p h 8 o f h i s a n s w e r i n g a f f i d a v i t w h e r e h e s t a t e s in

p a r t : -

"I d e n y t h a t t h e h a r v e s t i n g o f my c r o p w i l l c a u s e

a n y m o r e n u i s a n c e t h a n w o u l d b e c a u s e d by R e s p o n -

d e n t if it w e r e t o r e m o v e t h e c r o p on i t s b e h a l f . "
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N o r d o e s t h e m a t t e r e n d t h e r e .

R a n k a b a t i S a m s o n K o b e l i c o n c l u d e s in p a r a g r a p h 6 o f h i s

f o u n d i n g a f f i d a v i t "I r e s p e c t f u l l y s u b m i t t h a t t h i s is a

m a t t e r f o r u r g e n t r e l i e f as o t h e w i s e t h e R e s p o n d e n t w i l l be

f r e e t o d i s r u p t t h e s m o o t h r u n n i n g o f t h e s c h o o l . " O n c e

m o r e I o b s e r v e t h a t t h i s d a m a g i n g a l l e g a t i o n h a s n o t b e e n

d e n i e d by t h e R e s p o n d e n t .

I n s t e a d t h e R e s p o n d e n t h i m s e l f s u p p l i e s t h e r e a s o n f o r

u r g e n c y in p a r a g r a p h 6.2 o f h i s a n s w e r i n g a f f i d a v i t w h e r e i n

h e s t a t e s : -

"I w i s h t o i n f o r m t h i s H o n o u r a b l e C o u r t a b o u t t h e

o b v i o u s f a c t t h a t m y m a i z e c r o p is r i p e f o r

h a r v e s t i n g . U n l e s s t h i s m a t t e r is d e a l t w i t h

e x p e d i o u s l y ( s i c ) I w i l l m y s e l f s u f f e r i r r e p a r a b l e

h a r m as m y c r o p m i g h t be s p o i l t o r r e m o v e d by

a p p l i c a n t a s t h i s is w h a t it is h u n g r y to d o . "

It is c l e a r t o m e t h e r e f o r e t h a t t h e R e s p o n d e n t h a s n o t s u f f e r e d

a n y p r e j u d i c e b u t on t h e c o n t r a r y he h a s b e n e f i t e d f r o m t h e f a c t

t h a t t h i s a p p l i c a t i o n w a s b r o u g h t as a m a t t e r o f u r g e n c y t h u s

d e a l t w i t h e x p e d i c i o u s l y a c c o r d i n g t o h i s o w n w i s h .

T h e c i r c u m s t a n c e s o f t h i s c a s e h a v e l e f t m e in no d o u b t

t h a t t h e r e w a s a c o n t i n u i n g w r o n g h e r e c a l l i n g f o r t h e u r g e n t

i n t e r v e n t i o n o f t h e c o u r t .

In all t h e c i r c u m s t a n c e s o f t h e c a s e I h a v e c o m e t o t h e

c o n c l u s i o n t h a t t h e r e is n o m e r i t in t h i s p o i n t in l i m i n e a n d

it is a c c o r d i n g l y d i s m i s s e d .
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( b ) t h a t p r a y e r 1 ( a ) w a s e r r o n e o u s l y

g r a n t e d t o o p e r a t e w i t h i m m e d i a t e e f f e c t .

T h e c o m p l a i n t r a i s e d in t h i s p o i n t in l i m i n e is in m y

v i e w , s u b s t a n t i a l l y t h e s a m e as in ( a ) a b o v e . C o n s e q u e n t l y

I w o u l d d i s m i s s it f o r t h e s a m e r e a s o n s as s t a t e d in ( a )

a b o v e . I o b s e r v e h o w e v e r t h a t R e s p o n d e n t m a k e s t h e

a s s u m p t i o n t h a t h e h a d a " l a w f u l r i g h t " t o h a r v e s t " h i s c r o p "

f r o m t h e l a n d in q u e s t i o n . In m y j u d g m e n t t h e f a c t t h a t

R e s p o n d e n t " f o r c i b l y " s o w e d m a i z e on t h e l a n d w h i c h h a d

a l r e a d y b e e n p l o u g h e d by A p p l i c a n t ( s e e p a r a g r a p h 5 o f t h e

f o u n d i n g a f f i d a v i t o f R a n k a b a t i S a m s o n K o b e l i ) r a i s e s t h e

q u e s t i o n o f h i s b o n a f i d e s . If it s h o u l d t u r n o u t on t h e

m e r i t s o f t h e c a s e t h a t R e s p o n d e n t h a d n o t i t l e t o t h e l a n d

in q u e s t i o n a n d t h a t h e s o w e d t h e m a i z e m a l a f i d e t h e n h e

w o u l d h a v e no r i g h t to t h e c r o p s in q u e s t i o n .

( c ) t h a t t h i s H o n o u r a b l e C o u r t h a s n o

j u r i s d i c t i o n t o e n t e r t a i n e j e c t m e n t

p r o c e e d i n g s .

T h e r e is a b s o l u t e l y n o m e r i t in t h i s p o i n t in l i m i n e w h i c h

is c l e a r l y m i s c o n c e i v e d . I f i n d t h a t a p p l i c a n t ' s c a s e is

s i m p l y an i n t e r d i c t f o r t r e s p a s s a n d t h a t t h i s c o u r t d o e s h a v e

j u r i s d i c t i o n in t h e m a t t e r . A p p l i c a n t ' s p r a y e r s , as I r e a d

t h e m , h a v e n o t h i n g t o d o w i t h e j e c t m e n t b u t t h e n e v e n if t h i s

w a s a m a t t e r f o r e j e c t m e n t t h e H i g h C o u r t d o e s h a v e u n l i m i t e d

j u r i s d i c t i o n in t e r m s o f s e c t i o n 2 of t h e H i g h C o u r t A c t N o . 5

of 1 9 7 8 w h i c h p r o v i d e s in p a r t : -

" 2 . ( 1 ) T h e H i g h C o u r t o f L e s o t h o s h a l l c o n t i n u e

t o e x i s t a n d s h a l l , as h e r e t o f o r e , b e a

s u p e r i o r c o u r t o f r e c o r d , a n d s h a l l h a v e ,
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( a ) u n l i m i t e d j u r i s d i c t i o n t o h e a r a n d

d e t e r m i n e a n y c i v i l o r c r i m i n a l

p r o c e e d i n g s u n d e r a n y law in f o r c e

in L e s o t h o . "

In m y v i e w , t h e r e f o r e , t h i s p o i n t in l i m i n e m u s t a l s o f a l l

a w a y .

( d ) t h a t A p p l i c a n t is u n p r o c e d u r a l l y p a y i n g

h i m s e l f o f f b y a p p l i c a t i o n w h e r e h e i s

n o t p r o v i n g t h e d a m a g e s h e s u f f e r e d .

O n c e m o r e I c o n s i d e r t h a t t h e r e is a b s o l u t e l y n o m e r i t

in t h i s p o i n t in l i m i n e . In f a c t I a m s h o c k e d by i t s f r i v o l i t y

a n d v e x a t i o u s n e s s . T h e r e is n o s i n g l e p r a y e r in t h e a p p l i c a n t ' s

n o t i c e o f m o t i o n s e e k i n g f o r d a m a g e s .

In t h e r e s u l t all t h e p o i n t s in l i m i n e r a i s e d in t h i s m a t t e r

a r e h e r e b y d i s m i s s e d w i t h c o s t s .

I o b s e r v e r e g r e t t a b l y t h a t it is b e c o m i n g i n c r e a s i n g l y

c o m m o n f o r a t t o r n e y s t o f i l e t h e so c a l l e d p o i n t s in l i m i n e

t h a t a r e c o m p l e t e l y d e v o i t o f s u b s t a n c e a n d a r e n o t h i n g b u t

t o t a l a b u s e o f c o u r t p r o c e s s . T h e p r e s e n t a p p l i c a t i o n b e f o r e

m e is a t y p i c a l e x a m p l e o f t h i s s a d s t a t e o f a f f a i r s w h i c h c a n

o n l y l e a d o u r j u s t i c e s y s t e m i n t o d i s r e p u t e .

A p r o p e r p o i n t in l i m i n e is n o d o u b t m e a n t t o c u r t a i l

p r o c e e d i n g s a n d s a v e c o s t s . It is t h u s a v e r y u s e f u l p r o c e d u r e

in o u r j u s t i c e s y s t e m . B u t w h e r e f r i v o l o u s a n d v e x a t i o u s

p o i n t s in l i m i n e a r e t a k e n a s in t h i s c a s e t h e p r o p e r a d m i n i s -

t r a t i o n o f j u s t i c e m u s t i n e v i t a b l y s u f f e r in a n u m b e r o f w a y s

s u c h a s d e l a y in a d m i n i s t e r i n g j u s t i c e , i n c r e a s e d c o s t s w h i c h

a r e f o r t h a t m a t t e r u n w a r r a n t e d , a n d i n v c o n v e n i e n c e t o
1 0 / . . .
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t h e c o u r t , t h e o p p o s i n g l i t i g a n t s as w e l l as o t h e r l i t i g a n t s

a w a i t i n g t h e i r t u r n t o h a v e t h e i r c a s e s h e a r d b e f o r e t h e

c o u r t ( t h e l i s t is n o t e x h a u s t i v e ) . In my v i e w t h e w h o l e

m a l p r a c t i c e r e f l e c t s b a d l y u p o n a t t o r n e y s r e s p o n s i b l e f o r

d r a w i n g s u c h f r i v o l o u s a n d so c a l l e d p o i n t s in l i m i n e as w e

h a v e in t h i s c a s e . T h i s c o u r t w a r n s , t h e r e f o r e , t h a t in

f u t u r e it w i l l n o t h e s i t a t e t o g r a n t c o s t s on a t t o r n e y and

c l i e n t s c a l e in m a t t e r s s u c h as t h i s o r e v e n o r d e r t h a t c o s t s

b e p a i d d e b o n i s p r o p r i i s as a g a i n s t l e g a l r e p r e s e n t a t i v e s

c o n c e r n e d .

H a v i n g b e e n b o g g e d d o w n f o r so l o n g by t h e a p p l i c a n t ' s

" p o i n t s in l i m i n e " as a f o r e s a i d I t u r n , t h e n to d e a l w i t h

t h e m e r i t s o f t h e a p p l i c a t i o n b e f o r e m e . In p a r a g r a p h 3

of h i s a f f i d a v i t R a n k a b a t i S a m s o n K o b e l i s t a t e s a s f o l l o w s : -

"On o r a b o u t t h e 2 3 r d D e c e m b e r , 1 9 9 4 and by m e a n s

o f a S u p p l e m e n t t o a c e r t a i n G o v e r n m e n t G a z e t t e

n u m b e r 1 0 3 o f 1 9 9 4 t h e M i n i s t e r r e s p o n s i b l e

d e c l a r e d , a f t e r c o n s u l t a t i o n w i t h t h e P r i n c i p a l

C h i e f of t h e a r e a and t h e D i s t r i c t S e c r e t a r y ,

b o t h o f w h o m c o n s u l t e d w i t h t h e l o c a l c h i e f , a

c e r t a i n u n n u m b e r e d p i e c e o f land at S e f i k e n g a

s e l e c t e d d e v e l o p m e n t a r e a in t e r m s of t h e L a n d

A c t 1 9 7 9 . A c o p y o f t h e s a i d G a z e t t e S u p p l e m e n t

i s , f o r e a s e o f r e f e r e n c e , a n n e x e d h e r e u n t o

m a r k e d " B " . T h e s a i d p i e c e o f land w a s r e q u i r e d

by t h e l o c a l c o m m u n i t y t o e n a b l e t h e L e s o t h o

E v a n g e l i c a l C h u r c h t o b u i l d a H i g h S c h o o l

a d j a c e n t t o its e x i s t i n g p r i m a r y s c h o o l p r e m i s e s . "

A n n e x t u r e " B " is i n f a c t a g a z e t t e f o r " D e c l a r a t i o n o f a

S e l e c t e d D e v e l o p m e n t A r e a ( P l o t N o . 2 0 2 7 2 - 0 0 1 B e r e a d i s t r i c t )

in e x t e n t 6 5 7 1 7 s q u a r e m e t r e s " m o r e o r l e s s " . T h e s c h e d u l e
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thereof d e s c r i b e s the land in question as "Plot N o . 20272-001

situated at Berea d i s t r i c t as delineated on plan 2 0 2 7 2 held

in the office of the Chief S u r v e y o r , Maseru H A / L S / 8 3 / 7 2 1 . "

The R e s p o n d e n t ' s response to this allegation is contained

in paragraph 5 of his answering affidavit in the following

t e r m s : -

"1 do not know anything of the e x i s t e n c e of the

alleged Government G a z e t t e . I deny however that

any c o n s u l t a t i o n s w e r e made with the Local Chief

as I was then acting on the C h i e f t a i n e s s ' s (My

M o t h e r ' s ) behalf in m a t t e r s of a d m i n i s t r a t i o n .

I would have been the one approached or my

m o t h e r would have first taken Counsel from me

before consenting to such a d e c l a r a t i o n although

it falls within the discretion of the M i n i s t e r .

I aver that the said plot was inherited by me

from my father by the family's and c h i e f ' s

c o n s e n t . "

I o b s e r v e that while the R e s p o n d e n t claims not to know

anything of the e x i s t e n c e of the G o v e r n m e n t G a z e t t e A n n e x t u r e

"B" and denies that any c o n s u l t a t i o n s were made with the

local chief the R e s p o n d e n t himself states rather inconsistently

in paragraph 6 of his answering a f f i d a v i t : -

"....I wish to state that as far as I know the last

that I know of is an intention and d i r e c t i v e from

the Home Affairs Ministry that this site should be

declared a selected d e v e l o p m e n t a r e a . I attach

hereto a letter from the Home Affairs Ministry

marked " M M 2 " . It is s i g nificant that the letter

makes it clear that when this declaration and
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t a k e - o v e r of t h e site by a p p l i c a n t o c c u r s I

m u s t be c o m p e n s a t e d . I n s t e a d of d i s c u s s i n g

t h i s issue of c o m p e n s a t i o n w i t h me a p p l i c a n t

w a n t s to t a k e my site and even to e n j o y t h e

b e n e f i t of the c r o p w h i c h I p l a n t e d t h e r e . "

I o b s e r v e f u r t h e r t h a t t h e R e s p o n d e n t h i m s e l f p r o d u c e s

A n n e x t u r e " B " w h i c h c l e a r l y i n d i c a t e s t h a t t h e M i n i s t e r

c o n c e r n e d a c t u a l l y i n s p e c t e d t h e land in d i s p u t e and c o n d u c t e d

" p r o t r a c t e d d i s c u s s i o n s " with all t h e p a r t i e s c o n c e r n e d

( m a h l a k o r e o h l e a a m e h a n g ) . I o b s e r v e t h a t in his t r a n s l a t i o n

s u p p l i e d to t h e c o u r t t h e R e s p o n d e n t d e l i b e r a t e l y o m i t s to

t r a n s l a t e t h o s e m a t e r i a l last w o r d s ( m a h l a k o r e o h l e a a m e h a n g

- m e a n i n g with all t h e p a r t i e s c o n c e r n e d ) his t r a n s l a t i o n

s i m p l y s a y i n g " p r o t r a c t e d d i s c u s s i o n s . "

In t h e c i r c u m s t a n c e s I h a v e c o m e to t h e c o n c l u s i o n t h a t

t h e r e is no g e n u i n e d i s p u t e of f a c t h e r e . In my view p r o b a b i -

l i t i e s are t h a t R e s p o n d e n t w a s in f a c t c o n s u l t e d and n o t i f i e d

b e f o r e h a n d of t h e i n t e n t i o n to d e c l a r e t h e area in q u e s t i o n a

s e l e c t e d d e v e l o p m e n t a r e a . In f a c t his own A n n e x t u r e " B " is

c o p i e d to t h e local c h i e f of S e f i k e n g . It is s i g n i f i c a n t t h a t

t h e R e s p o n d e n t c l a i m s to h a v e b e e n a c t i n g as c h i e f in m a t t e r s

of a d m i n i s t r a t i o n at t h e t i m e . I find t h e r e f o r e on a b a l a n c e

of p r o b a b i l i t i e s t h a t he knew a b o u t t h e land b e i n g d e c l a r e d a

s e l e c t e d d e v e l o p m e n t a r e a nor can he be heard to c o m p l a i n t h a t

he did not know t h e e x t e n t t h e r e o f . Both a n n e x t u r e s " B " and

" C " to t h i s f o u n d i n g a f f i d a v i t of R a n k a b a t i S a m s o n Kobeli h a v e

c l e a r l y s u p p l i e d t h e m e a s u r e m e n t s and the map of t h e land in

q u e s t i o n .
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In any e v e n t it is s i g n i f i c a n t t h a t t h e R e s p o n d e n t

c o n c e d e s in p a r a g r a p h 5 of his a n s w e r i n g a f f i d a v i t t h a t a

d e c l a r a t i o n of S e l e c t e d D e v e l o p m e n t A r e a " f a l l s w i t h i n

t h e d i s c r e t i o n of t h e M i n i s t e r . "

It is A p p l i c a n t ' s c a s e t h e n t h a t a f t e r t h e land in

q u e s t i o n had b e e n d e c l a r e d a s e l e c t e d d e v e l o p m e n t area

"the said land w a s , in due c o u r s e , m a d e a v a i l a b l e to t h e

said c h u r c h a n d , p e n d i n g t h e i s s u a n c e of a l e a s e in t e r m s of

t h e Land A c t w a s d u l y s u r v e y e d , a m a p t h e r e o f m a d e and a

n u m b e r a l l o c a t e d to it b e i n g 2 0 2 7 2 - 0 0 1 . A t t h e s a m e t i m e a

C e r t i f i c a t e of U s e r of the land w a s issued to t h e c h u r c h

to e n a b l e it to i m m e d i a t e l y s t a r t w i t h t h e c o n s t r u c t i o n of

t h e school p r e m i s e s . I a n n e x h e r e u n t o m a r k e d " C " a copy o f

t h e said C e r t i f i c a t e of U s e r . " (see p a r a g r a p h 4 of t h e

f o u n d i n g a f f i d a v i t of R a n k a b a t i S a m s o n K o b e l i ) .

T h e said A n n e x t u r e " C " of A p p l i c a n t is t e r m e d a " C e r t i f i -

c a t e of U s e r " and it a u t h o r i s e s t h e M i n i s t r y of E d u c a t i o n to

use " u n e n c u m b e r e d S t a t e land d e s c r i b e d as P l o t N o . 2 0 2 7 2 - 0 0 1 P

f o r t h e f o l l o w i n g p u r p o s e s : -

E S T A B L I S H M E N T OF A H I G H S C H O O L ( S E F I K E N G H I G H S C H O O L )

S E F I K E N G . "

T h e r e is a m a p a t t a c h e d s h o w i n g t h e a r e a c o n c e r n e d to be

6 5 7 1 7 s q u a r e m e t r e s .

It is s i g n i f i c a n t t h a t t h e R e s p o n d e n t d o e s not deny t h e
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s a i d c o n t e n t s of p a r a g r a p h 4 o f R a n k a b a t i S a m s o n K o b e l i .

T h e R e s p o n d e n t m e r e l y c o n t e n d s h i m s e l f b y s t a t i n g "I n o t e

t h e c o n t e n t s t h e r e i n " in p a r a g r a p h 6 o f h i s f o u n d i n g

a f f i d a v i t . A s I s e e it t h e R e s p o n d e n t ' s c o m p l a i n t is t h a t

he w a s n o t c o m p e n s a t e d f o r t h e l a n d . He b a s e s h i s c l a i m

f o r c o m p e n s a t i o n o n h i s A n n e x t u r e " M M 2 " and c o n c l u d e s in

p a r a g r a p h 6 o f h i s a n s w e r i n g a f f i d a v i t " i n s t e a d of d i s c u s s -

ing t h i s i s s u e of c o m p e n s a t i o n w i t h m e a p p l i c a n t w a n t s t o

t a k e m y s i t e and e v e n t o e n j o y t h e b e n e f i t o f t h e c r o p

w h i c h I p l a n t e d t h e r e . "

In t h e c i r c u m s t a n c e s o f t h e c a s e I am s a t i s f i e d t h a t

t h e a p p l i c a n t h a s a c l e a r r i g h t in t h e d i s p u t e d l a n d . T h u s

A p p l i c a n t h a s s a t i s f i e d o n e o f t h e r e q u i r e m e n t s f o r an

i n t e r d i c t .

S e e t h e l e a d i n g c a s e o f S e t l o g e l o v S e t l o g e l o 1 9 1 4 A . D .

2 2 1 at 2 2 7 in w h i c h I n n e s J A s t a t e d as f o l l o w s :

" T h e r e q u i s i t e s f o r t h e r i g h t t o c l a i m an

i n t e r d i c t a r e w e l l k n o w n ; a c l e a r r i g h t ,

i n j u r y a c t u a l l y c o m m i t t e d o r r e a s o n a b l y

a p p r e h e n d e d , a n d t h e a b s e n c e o f s i m i l a r

p r o t e c t i o n by a n y o t h e r o r d i n a r y r e m e d y . "

S i g n i f i c a n t l y t h e l e a r n e d j u d g e p r o c e e d s in t h e n e x t

s e n t e n c e . " N o w , t h e r i g h t o f t h e a p p l i c a n t is p e r f e c t l y

c l e a r . H e is a p o s s e s s o r ; h e is in a c t u a l o c c u p a t i o n o f

t h e land and h o l d s it h i m s e l f . " W i t h r e s p e c t I f i n d t h a t

t h e s e w o r d s a r e a p p o s i t e t o t h e c a s e b e f o r e m e . It is n o t

d i s p u t e d t h a t a f t e r o b t a i n i n g t i t l e a n d d o c u m e n t s f o r t h e

land in d i s p u t e t h e a p p l i c a n t " c o m p l e t e d t h e s c h o o l b u i l d i n g
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a n d c l a s s e s " (see p a r a g r a p h 5 of t h e f o u n d i n g a f f i d a v i t o f

R a n k a b a t i S a m s o n K o b e l i . )

R e g a r d i n g t h e r e q u i r e m e n t s of an " i n j u r y a c t u a l l y

c o m m i t t e d o r r e a s o n a b l y a p p r e h e n d e d " it is n o t d i s p u t e d t h a t

t h e R e s p o n d e n t " s o w e d m a i z e on a p o r t i o n of t h e s i t e r e s e r v e d

f o r t h e s c h o o l a g r i c u l t u r a l a c t i v i t i e s a n d a l r e a d y p l o u g h e d

by t h e s c h o o l ( s e e p a r a g r a p h 5 of R a n k a b a t i S a m s o n K o b e l i ' s

f o u n d i n g a f f i d a v i t ) .

I am s a t i s f i e d t h e r e f o r e t h a t t h e r e w a s an i n j u r y a c t u a l l y

c o m m i t t e d a n d t h a t it w a s r e a s o n a b l e f o r a p p l i c a n t t o apprehend

f u t u r e t r a n s g r e s s i o n s by t h e R e s p o n d e n t as a f o l l o w up t o t h e

s a i d s o w i n g of t h e m a i z e c r o p on t h e land in q u e s t i o n .

I am e q u a l l y s a t i s f i e d as t o t h e t h i r d r e q u i r e m e n t t h a t

a p p l i c a n t h a d no o t h e r r e m e d y e x c e p t t o a p p r o a c h t h e c o u r t

f o r an i n t e r d i c t in t h e c i r c u m s t a n c e s . It is n o t d i s p u t e d

t h a t "all a p p e a l s by t h e B o a r d t o t h e M i n i s t r y o f E d u c a t i o n ,

t h e p o l i c e and t h e D i s t r i c t S e c r e t a r y h a v e b e e n t o n o a v a i l "

(se p a r a g r a p h 5 of t h e f o u n d i n g a f f i d a v i t o f R a n k a b a t i S a m s o n

K o b e l i . ) In my v i e w an i n t e r d i c t is t h e b e s t r e m e d y f o r n u i s a n c e

a n d t r e s p a s s as c l a i m e d in t h e c a s e b e f o r e m e .

T h i s h a s b e e n a c l e a r c a s e of s e l f h e l p w h i c h c o u r t s of

law c a n n o t t o l e r a t e . T h e R e s p o n d e n t m a k e s a b a r e u n s u b s t a n -

t i a t e d a l l e g a t i o n in p a r a g r a p h 5 of h i s f o u n d i n g a f f i d a v i t to

t h e f o l l o w i n g e f f e c t "I a v e r t h a t t h e s a i d p l o t w a s i n h e r i t e d

by m e f r o m my f a t h e r by t h e f a m i l y ' s a n d c h i e f ' s c o n s e n t . "

T h e r e a r e no d a t e s m e n t i o n e d , no p a r t i c u l a r s f u r n i s h e d and n o

F o r m C a t t a c h e d . W o r s e s t i l l t h e r e is no m e n t i o n t h a t t h e land

a l l o c a t i n g c o m m i t t e e of t h e a r e a c o n c e r n e d w a s i n v o l v e d .
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A c h i e f h a s no a u t h o r i t y t o a l l o c a t e l a n d in t h i s c o u n t r y

w i t h o u t h i s land c o m m i t t e e . B e c a u s e o f a c u t e s h o r t a g e o f

arable l a n d in t h i s c o u n t r y o u r l a n d t e n u r e s y s t e m h a s a l w a y s

r e f u s e d t o s a n c t i o n a u t o m a t i c i n h e r i t a n c e t o a r a b l e l a n d s .

T h e p o s i t i o n t h e n h a s a l w a y s b e e n t h a t at t h e d e a t h of t h e

a l l o t t e e o f a r a b l e l a n d s u c h land a u t o m a t i c a l l y r e v e r t e d t o

t h e c h i e f t a i n s h i p f o r r e a l l o c a t i o n .

An a t t e m p t w a s m a d e in t h e L a n d A c t 1 9 7 9 t o m a k e a r a b l e

l a n d i n h e r i t a b l e a n d p o l i t i c i a n s in G o v e r n m e n t t h e n m a d e a

lot o f p r o m i s e s t o t h e p u b l i c t h a t a u t o m a t i c i n h e r i t a n c e t o

a r a b l e l a n d s h a d f i n a l l y c o m e . B u t on c l o s e r e x a m i n a t i o n o f

t h e L a n d A c t 1 9 7 9 t h e r e is n o d o u b t t h a t t h e p o l i t i c i a n s a s

u s u a l w e r e o n l y b u y i n g v o t e s a n d t h e p o s i t i o n is n o t so

s t r a i g h t f o r w a r d as t h e p u b l i c h a d b e e n led t o b e l i e v e . T h e r e

a r e c e r t a i n p r o c e d u r e s t h a t m u s t b e f o l l o w e d b e f o r e o n e c a n

t a k e o v e r a r a b l e l a n d t h a t b e l o n g e d t o h i s l a t e f a t h e r . T h i s

is in t e r m s of s e c t i o n 8 of t h e L a n d A c t 1 9 7 9 . T h e l a n d

c o m m i t t e e is c e r t a i n l y o n e o f t h e m a i n r o l e p l a y e r s in t h e

c o n f i r m a t i o n o f t h e " i n h e r i t a n c e " s o u g h t . T h e c h i e f d o e s n o t

a c t a l o n e .

In N e a n g M o a b i v C . M o s a l a l i n t j a C o f A ( C i v ) N o . 9 o f 1 9 8 3

( u n r e p o r t e d ) S c h r e i n e r A . J . A . h a d t h i s t o s a y : -

" T h e law r e l a t i n g t o i n h e r i t a n c e and t h e u s e a n d

a l l o c a t i o n o f l a n d is n o t s t r a i g h t f o r w a r d a n d it

is i m p o r t a n t in m a t t e r s s u c h as t h e s e t h a t t h e r e

s h o u l d be a f u l l a p p r e c i a t i o n o f t h e l e g a l i s s u e s

w h i c h w e r e i n v o l v e d a n d d e t a i l e d e v i d e n c e d i r e c t e d

t o l a y i n g a f o u n d a t i o n o f f a c t u p o n w h i c h s u c h

i s s u e s c a n be d i c i d e d . "

W i t h r e s p e c t I e n t i r e l y a g r e e .
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I f i n d t h e r e f o r e t h a t t h e R e s p o n d e n t h a s f a i l e d t o s h o w

t h a t he has any v a l i d r i g h t to t h e land in d i s p u t e . I am

s a t i s f i e d t h a t e v e n if he had s u c h r i g h t it w a s e x t i n g u i s h e d

by s e c t i o n 4 4 o f t h e Land A c t 1 9 7 9 w h i c h p r o v i d e s : -

" W h e r e it a p p e a r s to t h e M i n i s t e r in t h e p u b l i c

i n t e r e s t so t o do f o r p u r p o s e s of s e l e c t e d

d e v e l o p m e n t , t h e M i n i s t e r m a y , a f t e r c o n s u l t a t i o n

w i t h t h e r e l e v a n t A l l o c a t i n g A u t h o r i t y , by n o t i c e

in t h e G a z e t t e d e c l a r e any a r e a o f land t o be a

s e l e c t e d d e v e l o p m e n t a r e a a n d , t h e r e u p o n , all

t i t l e s to land w i t h i n t h e a r e a s h a l l be extinguished

b u t s u b s t i t u t e r i g h t s m a y be g r a n t e d as p r o v i d e d

u n d e r t h i s P a r t . "

M r . P h o o f o l o t h e n s o u g h t to r e l y on t h e c a s e of P a g e s

S t o r e s ( P t y ) Ltd v L e s o t h o A g r i c u l t u r a l B a n k a n d o t h e r s

C o f A ( C i v ) N o . 14 o f 1 9 8 8 . He s u b m i t t e d t h a t t h e R e s p o n d e n t

w a s n o t n o t i f i e d o f t h e M i n i s t e r ' s i n t e n t i o n to d e c l a r e t h e

land in q u e s t i o n a S e l e c t e d D e v e l o p m e n t A r e a . I h a v e a l r e a d y

f o u n d t h a t on t h e p r o b a b i l i t i e s t h e R e s p o n d e n t c l e a r l y k n e w

a b o u t t h e land b e i n g d e c l a r e d a S e l e c t e d D e v e l o p m e n t A r e a .

In any e v e n t I am s a t i s f i e d t h a t t h e c a s e o f P a g e s

S t o r e s ( P t y ) L t d . ( s u p r a ) c a n c l e a r l y be d i s t i n g u i s h e d f r o m

t h e c a s e b e f o r e me on t h e f o l l o w i n g g r o u n d s : -

( a ) In t h e c a s e of P a g e s S t o r e s ( P t y ) L t d . a

d i r e c t and s p e c i f i c c h a l l e n g e w a s m a d e t o t h e

M i n i s t e r ' s d e c i s i o n to d e c l a r e t h e land in

q u e s t i o n a S e l e c t e d D e v e l o p m e n t A r e a .
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(b) A c c o r d i n g l y t h e M i n i s t e r was a p a r t y to

t h e p r o c e e d i n g s ,

(c) t h e c h a l l e n g e to t h e SDA t h e r e i n w a s

f u l l y v e n t i l a t e d by all t h e p a r t i e s

and the M i n i s t e r h i m s e l f e v e n f i l e d

an a f f i d a v i t .

(d) In t h e p r e s e n t c a s e t h e r e is no such

d i r e c t c h a l l e n g e t o t h e M i n i s t e r ' s

d e c i s i o n .

(e) T a k i n g into a c c o u n t A n n e x t u r e " M M 2 "

w h i c h c o m e s f r o m t h e R e s p o n d e n t

h i m s e l f p r o b a b i l i t i e s are t h a t he

w a s c o n s u l t e d and g i v e n h e a r i n g

b e f o r e t h e M i n i s t e r d e c l a r e d the

land in q u e s t i o n a S e l e c t e d D e v e l o p -

m e n t A r e a .

In all t h e c i r c u m s t a n c e s of t h i s c a s e t h e r e f o r e I am

s a t i s f i e d t h a t t h e a p p l i c a n t is e n t i t l e d t o t h e r e l i e f s o u g h t .

I m u s t m e n t i o n h o w e v e r t h a t at t h e h e a r i n g o f t h i s m a t t e r

b o t h a t t o r n e y s f o r t h e r e s p e c t i v e p a r t i e s h e r e i n i n f o r m e d the

c o u r t t h a t t h e a f o r e s a i d c r o p s had s u b s e q u e n t l y b e e n h a r v e s t e d

n o t w i t h s t a n d i n g t h e c o u r t o r d e r . T h e y w e r e h o w e v e r n o n - c o m m i t a l

as t o w h o t h e c u l p r i t w a s and did not w a n t t o b l a m e each o t h e r .

T h e C o u r t w a s left w i t h t h e i m p r e s s i o n t h a t e a c h p a r t y had

p r o b a b l y h e l p e d h i m s e l f or i t s e l f to t h e c r o p s . W h a t e v e r t h e

c a s e may be t h i s d e m o n s t r a t e s the n e e d f o r t h e c o u r t ' s u r g e n t

i n t e r v e n t i o n by w a y of i n t e r d i c t in t h e m a t t e r .

M r . S e l l o f o r t h e A p p l i c a n t s u b m i t s t h a t t h i s is a c l e a r

c a s e w h e r e R e s p o n d e n t m u s t b e a r c o s t s on a t t o r n e y and c l i e n t

s c a l e .
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In t h i s r e g a r d t h e c o u r t h a s a d i s c r e t i o n w h i c h it m u s t

h o w e v e r e x e r c i s e j u d i c i a l l y . T h e l e a d i n g c a s e on t h e

q u e s t i o n o f c o s t s on a t t o r n e y a n d c l i e n t s c a l e is t h a t of

N e l v W a t e r b e r g L a n d b o u w e r s I k o - o p e r a t i e w e V e r e n i g i n g 1 9 4 6

A . D . 5 9 7 p e r T r i n d a l l J . A . T h i s c a s e r e a f f i r m s t h e c o u r t ' s

d i s c r e t i o n in t h e m a t t e r .

T h e r e a r e c e r t a i n d i s t u r b i n g f e a t u r e s a b o u t h o w t h e

R e s p o n d e n t c o n d u c t e d h i m s e l f in t h i s c a s e . I h a v e s e r i o u s l y

t h o u g h t a b o u t g r a n t i n g c o s t s on a t t o r n e y a n d c l i e n t s c a l e

as p r a y e d in t h e N o t i c e o f M o t i o n . T h e r e is o n l y o n e f a c t o r

t h a t h a s p e r s u a d e d m e o t h e r w i s e a l b e i t r e l u c t a n t l y . It is

t h i s :

In p a r a g r a p h 5 of h i s f o u n d i n g a f f i d a v i t R a n k a b a t i S a m s o n

K o b e l i s t a t e s :

"All a p p e a l s by t h e B o a r d to t h e M i n i s t r y o f

E d u c a t i o n , t h e p o l i c e a n d t h e D i s t r i c t

S e c r e t a r y h a v e b e e n t o no a v a i l f o r t h e

o s t e n s i b l e r e a s o n t h a t t h e R e s p o n d e n t h a d

i n s t i t u t e d p r o c e e d i n g s in t h e s u b o r d i n a t e

c o u r t , T e y a t e y a n e n g c l a i m i n g t h e l a n d as

h i s . "

It s e e m s t o m e t h a t , m i s g u i d e d as it m a y b e , t h e R e s p o n d e n t

m a y w e l l b e l a b o u r i n g u n d e r a g e n u i n e b e l i e f t h a t h e is

e n t i t l e d t o p l o u g h t h e l a n d p e n d i n g t h e f i n a l i s a t i o n o f t h e

p r o c e e d i n g s in t h e s u b o r d i n a t e c o u r t .

In t h e r e s u l t , t h e r e f o r e a n d h a v i n g d u e r e g a r d t o all

t h e c i r c u m s t a n c e s of t h e c a s e t h e R u l e is h e r e b y c o n f i r m e d
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w i t h c o s t s on t h e o r d i n a r y s c a l e . For the a v o i d a n c e of d o u b t

t h e o r d e r of c o u r t in p r a y e r 1 (a) shall d e l e t e t h e f o l l o w i n g

w o r d s a p p e a r i n g in line 4 of t h e i n t e r i m c o u r t o r d e r :

"and more especially he shall not be interdicted

from harvesting, tending or otherwise having

anything to do with a certain maize crop which

the Respondent has cultivated on the premises of

the said school,"

as the o r d e r in t h o s e w o r d s no l o n g e r s e r v e s any p u r p o s e in

v i e w of t h e f a c t t h a t t h e said m a i z e c r o p has a l r e a d y been

h a r v e s t e d and r e m o v e d f r o m t h e land in d i s p u t e .

In t h e r e s u l t t h e r e f o r e t h e o r d e r of c o u r t shall be in

the f o l l o w i n g t e r m s : -

(a) T h e R e s p o n d e n t is h e r e b y i n t e r d i c t e d and

r e s t r a i n e d f r o m g o i n g o n t o the p r e m i s e s

of t h e S e f i k e n g High S c h o o l f o r any

u n l a w f u l p u r p o s e or w i t h o u t the p e r m i s s i o n

of t h e a u t h o r i t i e s and o t h e r w i s e i n t e r -

f e r i n g w i t h the r u n n i n g of t h e school in

any m a n n e r w h a t s o e v e r s a v e by d u e p r o c e s s

of law.

(b) T h e R e s p o n d e n t is o r d e r e d to pay c o s t s of

t h i s a p p l i c a t i o n to t h e A p p l i c a n t on t h e

o r d i n a r y s c a l e as b e t w e e n p a r t y and p a r t y .

M . M . R A M O D I B E D I

A C T I N G J U D G E

For A p p l i c a n t : M r . S e l l o

For R e s p o n d e n t : M r . P h o o f o l o


