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IN T H E H I G H C O U R T OF L E S O T H O

In t h e m a t t e r b e t w e e n

L E B O H A N G S E L L O A p p l i c a n t

a n d

' M A M O T L A T S I S E M A M O L A 1 s t R e s p o n d e n t

M O T L A T S I S E M A M O L A 2 n d R e s p o n d e n t

T H E P R O P R I E T O R M A N G W A N E F U N E R A L S E R V I C E 3 r d R e s p o n d e n t

J U D G M E N T

D e l i v e r e d by t h e H o n o u r a b l e M r . J u s t i c e

M . M . R a m o d i b e d i , A c t i n g J u d g e on 3 0 t h d a y o f S e p t e m b e r 1996.

T h e m a t t e r b e f o r e m e c o n c e r n s an u r g e n t a p p l i c a t i o n f i l e d

by t h e A p p l i c a n t on 4 t h S e p t e m b e r , 1 9 9 6 f o r an o r d e r i n t e r a l i a

d e c l a r i n g t h a t he is t h e s o l e h e i r of h i s w i f e t h e d e c e a s e d

' M a k a m o h e l o C e c i l i a L i e k e t s e n g S e l l o ( N e e S e m a m o l a ) and t h a t

he is t h e o n l y p e r s o n e n t i t l e d t o d e t e r m i n e t h e d e c e a s e d ' s

b u r i a l p l a c e . T h e m a t t e r is o p p o s e d .

On 6th S e p t e m b e r 1 9 9 6 t h e 1st R e s p o n d e n t ' M a m o t l a t s i

S e m a m o l a w h o is t h e m o t h e r of t h e d e c e a s e d a n d w h o a c t u a l l y

l i v e d w i t h t h e l a t t e r at t h e t i m e of h e r d e a t h f i l e d a c o u n t e r

a p p l i c a t i o n in w h i c h s h e s o u g h t f o r a R u l e N i s i c a l l i n g u p o n

t h e " r e s p o n d e n t " t o s h o w c a u s e w h y i n t e r a l i a " i n v i e w of

t h e c i r c u m s t a n c e s p r o c e e d i n g t h e d e a t h of ' M a k a m o h e l o , t h e

S e l l o f a m i l y h e a d e d by A p p l i c a n t ' s f a t h e r , o r a n o t h e r f a m i l y
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h e a d s h a l l n o t be o r d e r e d t o a s s e m b l e at ' M a k a m o h e l o ' s

m a i d e n h o m e in t h e p r e s e n c e o f c h i e f f r o m b o t h s i d e s w h e r e a t

t h e y s h a l l m e e t F i r s t and S e c o n d R e s p o n d e n t s h e r e i n a n d d i s -

c u s s t h e r e l e a s e o f t h e d e c e a s e d ' M a k a m o h e l o S e l l o . " T h a t

a p p l i c a t i o n is a l s o b e f o r e m e f o r d e t e r m i n a t i o n t o d a y and it

is a l s o o p p o s e d .

To c o m p o u n d t h e m a t t e r f u r t h e r on 1 0 t h S e p t e m b e r 1 9 9 6

t h e F i r s t R e s p o n d e n t f i l e d y e t a n o t h e r a p p l i c a t i o n b e i n g f o r

c o n t e m p t o f c o u r t a g a i n s t F i r s t R e s p o n d e n t f o r a l l e g e d l y

h a v i n g f a i l e d t o c o m p l y w i t h t h e c o u r t o r d e r in t h e a b o v e

m e n t i o n e d c o u n t e r a p p l i c a t i o n . T h i s a p p l i c a t i o n is a l s o

o p p o s e d .

A l l t h e t h r e e a p p l i c a t i o n s w e r e f o r c o n v e n i e n c e a r g u e d

t o g e t h e r w i t h t h e c o n s e n t o f all t h e p a r t i e s on 1 9 t h S e p t e m b e r

1 9 9 6 . I p r o c e e d t h e n t o d e a l w i t h t h e m e r i t s o f e a c h a p p l i -

c a t i o n in t h e s e q u e n c e in w h i c h t h e y w e r e f i l e d w h i c h w a s a l s o

t h e s e q u e n c e in w h i c h t h e y w e r e a r g u e d .

T h e m a i n A p p l i c a t i o n

A l t h o u g h t h i s a p p l i c a t i o n w a s i n i t i a l l y o p p o s e d t h e c o u r t

w a s h o w e v e r i n f o r m e d on t h e 12th S e p t e m b e r 1 9 9 6 t h a t t h e

p a r t i e s h a d r e a c h e d a c o n s e n s u s in t h e m a t t e r t o t h e f o l l o w -

ing e f f e c t :

( 1 ) t h a t t h e d e c e a s e d w o u l d b e b u r i e d at Ha

M a b o t e in M a s e r u d i s t r i c t ;

( 2 ) t h a t t h e d a t e o f b u r i a l w a s b e i n g d e f e r r e d

u n t i l t h e a p p l i c a n t h a d a r r i v e d b a c k f r o m

t h e m i n e s in t h e R e p u b l i c o f S o u t h A f r i c a

a n d t h a t o n c e s u c h d a t e had b e e n d e t e r m i n e d
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t h e F i r s t R e s p o n d e n t ' M a m o t l a t s i S e m a m o l a

w o u l d be i n f o r m e d t h r o u g h h e r c h i e f .

( 3 ) t h a t a f t e r t h e d a t e had b e e n d e t e r m i n e d t h e

F i r s t R e s p o n d e n t ' M a m o t l a t s i S e m a m o l a w o u l d

g o to t h e A p p l i c a n t ' s h o m e w h e r e she and

d e c e a s e d ' s m o t h e r in law w o u l d p e r f o r m t h e i r

last r i t u a l s .

I n d e e d at t h e h e a r i n g of t h e m a t t e r on 19th S e p t e m b e r

1 9 9 6 t h e R e s p o n d e n t s c o n c e d e d t h e A p p l i c a n t ' s r i g h t t o b u r y

t h e d e c e a s e d . C o n s e q u e n t l y I c o n f i r m e d t h e R u l e in t e r m s

of. p r a y e r s 2 (a) and ( c ) and r e l e a s e d t h e d e c e a s e d ' s b o d y t o

t h e A p p l i c a n t f o r b u r i a l . T h e a r g u m e n t b e f o r e m e w a s

t h e r e f o r e c o n f i n e d to c o s t s w h i c h M r . P h o o f o l o f o r t h e A p p l i -

c a n t i n s i s t e d u p o n and s u b m i t t e d t h a t t h e y s h o u l d be on

a t t o r n e y and c l i e n t s c a l e .

It is t r i t e law t h a t t h e q u e s t i o n o f c o s t s is p r e -

e m i n e n t l y a m a t t e r f o r t h e d i s c r e t i o n of t h e t r i a l c o u r t .

T h e c o u r t m u s t h o w e v e r e x e r c i s e t h e d i s c r e t i o n j u d i c i a l l y

and n o t a r b i t r a r i l y or c a p r i c i o u s l y . M o r e o v e r it is t r i t e

law t h a t c o u r t s a r e l o a t h t o g r a n t c o s t s on a t t o r n e y a n d

c l i e n t s c a l e l i g h t h e a r t e d l y and t h a t it w i l l o f t e n be in

v e r y c l e a r c a s e s w h e r e s u c h c o s t s a r e a w a r d e d s u c h a s a b u s e

o f c o u r t p r o c e s s , f r i v o l o u s o r v e x a t i o u s c l a i m , t h e c o n d u c t

a n d / o r m i s c o n d u c t o f a l i t i g a n t as w e l l as h i s a t t o r n e y , d i s -

c o u r t e s y t o t h e c o u r t , m o r a l c o n s i d e r a t i o n s , d i s h o n e s t y o r

f r a u d ( t h e l i s t is n o t e x h a u s t i v e ) .

s e e Nel v W a t e r b e r g L a n d b o u w e r s K o - O p e r a t i e w e V e r e n i g i n g

1 9 4 6 A . D . 5 9 7 .

A c l o s e r e a d i n g o f t h e p a p e r s b e f o r e m e h a s l e f t m e in
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no d o u b t t h a t t h e f i r s t t w o r e s p o n d e n t s h a v e c o n c e d e d t h e

A p p l i c a n t ' s r i g h t t o b u r y t h e d e c e a s e d . I am s a t i s f i e d

t h a t t h e f i l i n g of o p p o s i n g p a p e r s a n d c o u n t e r a p p l i c a t i o n

w a s m e r e l y t o e n a b l e t h e r e s p o n d e n t s t o e n t e r i n t o d i s -

c u s s i o n s w i t h t h e A p p l i c a n t ' s f a m i l y r e g a r d i n g , i n t e r a l i a ,

f u n e r a l a r r a n g e m e n t s . In t h i s r e g a r d p a r a g r a p h 3 o f t h e

o p p o s i n g a f f i d a v i t of s e c o n d R e s p o n d e n t M o t l a t s i S e m a m o l e

s t a t e s in p a r t : -

"I and t h e f a m i l y h a s no i n t e n t i o n o f h o l d i n g

on t o t h e r e m a i n s o f o u r d e c e a s e d s i s t e r .

B u t at t h e s a m e t i m e w e d o n o t h a v e a p a r c e l

( p h a h l o ) in o u r p o s s e s s i o n . W e a r e s t i l l

a w a i t i n g t h e A p p l i c a n t and h i s f a m i l y t o

c o m e t o us t o d i s c u s s h e r e x p u l s i o n / n g a l a e n g

a n d h e r f u n e r a l . W e all r e c o g n i z e t h a t

A p p l i c a n t ' s e x p u l s i o n o f o u r s i s t e r n o t w i t h -

s t a n d i n g he h a s t h e r i g h t t o b u r y . B u t t h a t

d o e s n o t m e a n A p p l i c a n t s h o u l d i g n o r e t h e

c i r c u m s t a n c e s t h a t s u r r o u n d e d m y s i s t e r b e i n g

at h e r m a i d e n h o m e . "

In p a r a g r a p h 14 o f h e r o p p o s i n g a f f i d a v i t t h e F i r s t

R e s p o n d e n t h e r s e l f c o n c l u d e s b y s t a t i n g a s f o l l o w s :

"I am m a k i n g t h i s a f f i d a v i t t o s h o w t h a t n o b o d y

d e n i e s t h a t A p p l i c a n t h a s b e t t e r r i g h t s t o

' M A K A M O H E L O , b u t t h a t S E M A M O L A f a m i l y d o e s n o t

k n o w o f a p a r c e l w h i c h A p p l i c a n t , h i s m o t h e r

a n d h i s s i s t e r c a m e l o o k i n g f o r . "

W h a t I f o u n d m o s t d i s t u r b i n g in t h i s m a t t e r is t h e

c a v a l i e r m a n n e r in w h i c h t h e c o u r t w a s t r e a t e d by t h e

A p p l i c a n t a n d h i s c o u n s e l . On t h e r e t u r n d a t e o f t h e m a t t e r

o n 6 t h S e p t e m b e r 1 9 9 6 t h e c o u r t a n d r e s p o n d e n t s ' a t t o r n e y
w e r e k e p t w a i t i n g t h e w h o l e d a y w i t h o u t e v e n a d e c e n c y o f
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an e x p l a n a t i o n f u r n i s h e d to the c o u r t why the A p p l i c a n t ' s

c o u n s e l c o u l d not a p p e a r in c o u r t . It is this t y p e of

a r r o g a n c e and d i s c o u r t e s y to the c o u r t t h a t has led me to

d e n y t h e a p p l i c a n t c o s t s in the m a t t e r as a m a r k of the

c o u r t ' s d i s p l e a s u r e .

In the r e s u l t t h e r e f o r e the R u l e is c o n f i r m e d in t e r m s

of p r a y e r s 2 (a) and (c) of the N o t i c e of M o t i o n . T h e r e

shall be no o r d e r as to c o s t s .

The C o u n t e r A p p l i c a t i o n .

I h a v e a l r e a d y f o u n d t h a t t h e f i l i n g of t h e c o u n t e r

c l a i m in t h i s m a t t e r was m e r e l y to e n a b l e the r e s p o n d e n t s

to e n t e r into d i s c u s s i o n s with the A p p l i c a n t ' s f a m i l y

r e g a r d i n g f u n e r a l a r r a n g e m e n t s .

The c o u n t e r a p p l i c a t i o n was c o u c h e d in the f o l l o w i n g

t e r m s : -

" 1 . T h a t r u l e s of C o u r t as to for and s e r v i c e

be dispensed with on account of the Urgency of

this matter,

2 . T h a t a R u l e Nisi be i s s u e d c a l l i n g upon

R e s p o n d e n t to show c a u s e why

(a) A p p l i c a n t o r his a g e n t s shall not be

i n t e r d i c t e d from r e m o v i n g t h e b o d y of

C E C E L I A M A K A M O H E L O S E L L O f r o m M a n g w a n e

F u n e r a l S e r v i c e p e n d i n g the o u t c o m e

of t h e s e p r o c e e d i n g s .
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(b) In view of the c i r c u m s t a n c e s p r o c e e d i n g

the death of M A K A M O H E L O , the S e l l o

f a m i l y h e a d e d by A p p l i c a n t ' s f a t h e r / o r

a n o t h e r f a m i l y head shall not be o r d e r e d

to a s s e m b l e at M A K A M O H E L O ' S m a i d e n h o m e

in the p r e s e n c e of c h i e f from both sides

w h e r e a t they shall m e e t F i r s t and S e c o n d

R e s p o n d e n t s herein and d i s c u s s the

r e l e a s e of the d e c e a s e d M A K A M O H E L O S E L L O .

(c) Should p r a y e r (c) of t h e main A p p l i c a t i o n

be i n t e r p r e t e d to mean that the H o n o u r a b l e

C o u r t has a l l o w e d the r e l e a s e of t h e body

of M A K A M O H E L O to A p p l i c a n t then t h e R e s p o n -

d e n t s pray t h a t the A p p l i c a n t s h o u l d show

c a u s e why he and his family headed by his

f a t h e r or f a m i l y head shall not m e e t with

R e s p o n d e n t ' s f a m i l y at M A K A M O H E L O ' S

m a i d e n home to d i s c u s s the c i r c u m s t a n c e s

s u r r o u d i n g her e x p u l s i o n n g a l a i n g .

(d) That A p p l i c a n t show c a u s e why he shall not

be r e s t r a i n e d from b u r y i n g M A K A M O H E L O

S E L L O p e n d i n g t h e f u l f i l l m e n t of p r a y e r s

(b) or (c) a b o v e .

(e) T h a t in view of the c i r c u m s t a n c e s p r o c e e d i n g

t h e death of M A K A M O H E L O S E L L O , A p p l i c a n t s

show c a u s e why the p a r t i e s shall not a g r e e

on t h e d a t e of the burial of the d e c e a s e d

M A K A M O H E L O S E L L O .

(f) That A p p l i c a n t shall not pay costs of this

A p p l i c a t i o n on the a t t o r n e y and c l i e n t s

s c a l e .

(g) R e s p o n d e n t s shall not be g i v e n f u r t h e r

and or a l t e r n a t i v e r e l i e f .

3. T h a t p r a y e r s a, b , c and d, o p e r a t e as Interim O r d e r

with i m m e d i a t e e f f e c t . "
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The R u l e Nisi w a s g r a n t e d on 6th S e p t e m b e r 1996 r e t u r n a b l e

on 1 1 / 9 / 9 6 a f t e r the c o u r t had b e e n a s s u r e d by M r s . K o t e l o t h a t

the A p p l i c a n t ' s a t t o r n e y M r . P h o o f o l o had been m a d e f u l l y

a w a r e of the a p p l i c a t i o n . Only p r a y e r s 1, 2 (a) (b) and (d)

w e r e o r d e r e d to o p e r a t e w i t h i m m e d i a t e e f f e c t .

M r . P h o o f o l o has m a d e m u c h of the fact t h a t the i n t e r i m

o r d e r s in t h i s m a t t e r w e r e g r a n t e d in the a b s e n c e of his

c l i e n t . Well I can o n l y say t h a t t h e y h a v e t h e m s e l v e s to

b l a m e f o r t r e a t i n g the c o u r t in t h e c a v a l i e r m a n n e r t h a t they

did and a b s e n t i n g t h e m s e l v e s w i t h o u t any e x c u s e f u r n i s h e d to

the c o u r t . On the o t h e r hand the c o u r t had no r e a s o n to

d o u b t w h a t M r s . K o t e l o i n f o r m e d it n a m e l y that t h e A p p l i c a n t ' s

a t t o r n e y w a s f u l l y m a d e a w a r e of the c o u n t e r a p p l i c a t i o n . M r s .

K o t e l o is an o f f i c e r of t h i s c o u r t and the m a t t e r w a s by its

very n a t u r e e x t r e m e l y u r g e n t .

In any e v e n t the c o u r t c o n s i d e r e d t h a t t h e A p p l i c a n t

s u f f e r e d no p r e j u d i c e f r o m t h e i n t e r i m o r d e r s it m a d e in as

m u c h as w h a t w a s s o u g h t t h e r e i n w a s m e r e l y c o n s u l t a t i o n b e t w e e n

the t w o f a m i l i e s c o n c e r n e d . The A p p l i c a n t ' s r i g h t to b u r y as

such w a s not b e i n g c h a l l e n g e d . The c o u r t c o n s i d e r e d t h a t such

c o n s u l t a t i o n was n e c e s s a r y if t h e r e was to be a d e c e n t b u r i a l

to the d e c e a s e d ' s body and the c o u r t w a s d e t e r m i n e d to a c h i e v e

t h i s e n d .

It w a s f o r the a b o v e r e a s o n s t h a t t h e c o u r t f e l t the

c i r c u m s t a n c e s of this c a s e d i f f e r e d f r o m t h o s e in K h a k e t l a v

M a l a h l e h a and o t h e r s C of A ( C i v ) N o . 18 of 1991 w h i c h M r .

P h o o f o l o r e l i e d so h e a v i l y on .
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It is indeed c o m m o n c a u s e t h a t t h e d e c e a s e d p a s s e d a w a y

w h i l e living with her m a i d e n p a r e n t s s i n c e t h e 15th F e b r u a r y

1 9 9 6 . T h e A p p l i c a n t a l l e g e s s h e had n g a l a e d but t h e r e s p o n -

d e n t s say she had b e e n e x p e l l e d f r o m h e r m a r i t a l h o m e . As I

see i t , it d o e s not r e a l l y m a t t e r w h e t h e r she had n g a l a e d or

had b e e n e x p e l l e d . Now t h a t she had died w i t h o u t t h e issue

h a v i n g b e e n t h r a s h e d out by t h e two f a m i l i e s in a c c o r d a n c e

w i t h c u s t o m t h e q u e s t i o n of her b u r i a l had to be a d d r e s s e d as

a m a t t e r of u r g e n c y . D i c t a t e s of g o o d m o r a l s d e m a n d e d c o n -

s u l t a t i o n b e t w e e n t h e two f a m i l i e s . I t h e r e f o r e r e j e c t M r .

P h o o f o l o ' s s u b m i s s i o n t h a t b e c a u s e t h e A p p l i c a n t had t h e

right to bury c o n s e q u e n t l y he w a s not b o u n d to e n t e r into

any c o n s u l t a t i o n s w i t h t h e d e c e a s e d ' s m a i d e n p a r e n t s r e g a r d -

ing h e r b u r i a l .

In his i n v a l u a b l e book : C o n t e m p o r a r y F a m i l y L a w of

L e s o t h o : W . C . M . M a q u t u p u t s t h e m a t t e r very s u c c i n t l y on

p a g e 195 :-

"The M a b o n a c a s e and o t h e r c a s e s imply t h a t t h e r e

s h o u l d be c o n s u l t a t i o n b e f o r e t h e p a r t y w h o has a

f i n a l say p r e v a i l s . C u s t o m m a k e s it a c o n d i t i o n

p r e c e d e n t t h a t p a r t i e s s h o u l d c o n s u l t and e v e n

ask f o r f a m i l y i n t e r v e n t i o n b e f o r e any of t h e

p a r t i e s e x e r c i s e s t h e legal r i g h t to p r e v a i l . In

B a s o t h o s o c i e t y t h e g e n e r a l p r a c t i c e is to c o n -

sult w i d o w s and t a k e t h e i r w i s h e s into a c c o u n t

w h e n m a l e r e l a t i v e s d e c i d e b e f o r e a final d e c i -

sion on t h e q u e s t i o n of b u r i a l is r e a c h e d . "

It is a l s o c o r r e c t as t h e l e a r n e d a u t h o r W . C . M . M a q u t u

o b s e r v e s on p a g e 190 of his b o o k t h a t " a l t h o u g h c o u r t s a r e

t r y i n g t o f o r m u l a t e g e n e r a l p r i n c i p l e s on t h e s u b j e c t (the

D u t y t o b u r y ) o u r c o n f u s e d d u a l s y s t e m is a p r o b l e m in i t s e l f . "

9/.
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I w o u l d c a u t i o n , t h e r e f o r e , a g a i n s t t h e a i r o f s e l f -

r i g h t e o u s n e s s a s d e m o n s t r a t e d by t h e A p p l i c a n t in t h i s c a s e ,

s i m p l y b a s e d on t h e f a c t t h a t he is t h e d e c e a s e d ' s h u s b a n d

a n d h e i r . In my v i e w e a c h c a s e m u s t be d e c i d e d o n its o w n

m e r i t s and t h e c o u r t m u s t n o t b e b o u n d by a n y i n f l e x i b l e

r u l e s w h e n d e t e r m i n i n g t h e q u e s t i o n a s t o w h o h a s t h e r i g h t

t o b u r y . It is t r u e t h e h e i r m u s t a l w a y s b e g i v e n f i r s t

p r e f e r e n c e w h e n e v e r it is j u s t t o d o so b u t t h e r e m a y w e l l b e

c a s e s w h e r e e v e n t h e h e i r h i m s e l f is u n s u l t e d t o b u r y t h e

d e c e a s e d s u c h as for e x a m p l e w h e r e h e h a s n o t l i v e d w i t h t h e

d e c e a s e d f o r a v e r y i n o r d i n a t e l e n g t h o f t i m e a n d h a s a c t u a l l y

k i l l e d t h e l a t t e r in c i r c u m s t a n c e s r e p u g n a n t t o p u b l i c m o r a l i t y

s u c h a s f o r r i t u a l p u r p o s e s . T h i s c o u r t s u b s c r i b e s t o t h e

v i e w t h a t in d e t e r m i n i n g t h e d u t y t o b u r y t h e c o u r t m u s t b e

g u i d e d by a s e n s e o f w h a t is r i g h t as w e l l a s p u b l i c p o l i c y .

In d e v e l o p i n g h i s a r g u m e n t t h a t t h e A p p l i c a n t w a s

e n t i t l e d t o i g n o r e t h e r e s p o n d e n t s and g o a h e a d w i t h t h e b u r i a l

w i t h o u t a n y c o n s u l t a t i o n M r . P h o o f o l o r e f e r r e d t h e c o u r t t o

S e r e m a L e t h u n y a a n d a n o t h e r v M a t l e r e T h e j a n e a n d a n o t h e r

C I V / A P N / 1 7 8 / 8 7 .

I d o n o t t h i n k , h o w e v e r , t h a t M r . P h o o f o l o r e a d t h e

f o l l o w i n g r e m a r k s o f L e h o h l a J. o n p a g e 2 o f t h e j u d g m e n t : -

" B u t d e a l i n g as w e a r e h e r e w i t h a m a t t e r o f

c u s t o m I h a v e r e s o l v e d t o t a k e t h e v i e w t h a t

in a s m u c h as a m a t t e r o f c u s t o m a r y law

m a r r i a g e d e n o t e s n o t m e r e l y a U n i o n b e t w e e n

t h e p a r t i e s t o t h a t m a r r i a g e b u t a l s o t h e i r

r e s p e c t i v e p a r e n t s ' f a m i l i e s ' i n t e r e s t a n d

r i g h t in t h e m a r r i a g e , t h e r e d o e s n o t s e e m

1 0 / . . .
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t o be a n y g r a v e d a n g e r in a s s u m i n g t h a t L e s e s a ' s

e l d e r b r o t h e r as h e a d of t h e L e t h u n y a f a m i l y as

h e a v e r s a l b e i t b e l a t e d l y in his r e p l y i n g a f f i d a -

v i t is a t r u e and p r o p e r r e p r e s e n t a t i v e o f

L e s e s a b e f o r e t h i s c o u r t . "

W i t h r e s p e c t I a g r e e e n t i r e l y w i t h t h e p r i n c i p l e e n u n c i a t e d

t h e r e i n . I c o n c l u d e t h e r e f o r e t h a t t h e d e c e a s e d ' s m a i d e n

p a r e n t s c o u l d n o t s i m p l y b e i g n o r e d in t h e m a t t e r a n d t h a t

t h e a p p l i c a t i o n f o r c o n s u l t a t i o n w a s w e l l t a k e n in t h e

c i r c u m s t a n c e s . I o b s e r v e t h a t in L e t h u n y a ' s c a s e t h e c o u r t

w a s c o n c e r n e d n o t w i t h c o n s u l t a t i o n as s u c h , b u t w i t h

w h e t h e r a r e s o l u t i o n o f t h e q u e s t i o n o f t h e d e c e a s e d ' s n g a l a

s h o u l d b e d e t e r m i n e d b e f o r e t h e b u r i a l . T h e t w o c a s e s a r e

t h u s d i s t i n g u i s h a b l e .

M r . P h o o f o l o r a i s e s t h e o b j e c t i o n f o r t h e f i r s t t i m e in

a r g u m e n t b e f o r e m e t h a t M a m o t l a t s i S e m a m o l a w h o f i l e d t h e

c o u n t e r a p p l i c a t i o n h a d n o l o c u s s t a n d i t o d o so " i t b e i n g

o b v i o u s f r o m t h e a f f i d a v i t s t h a t M o t l a t s i is t h e m a l e i s s u e ,

s o n o f t h e r e s p o n d e n t and h e i r o f t h e f i r s t r e s p o n d e n t . " A s

I s e e it t h e r e a r e f o u r p r o b l e m s t o t h i s a r g u m e n t w h i c h I

h a v e no h e s i t a t i o n in d i s m i s s i n g s t r a i g h t a w a y . T h e y a r e

t h e s e : -

(!) A s s t a t e d a b o v e t h e r e h a s b e e n n o o b j e c t i o n

t o t h e c o u n t e r a p p l i c a t i o n b a s e d o n l o c u s

s t a n d i .

( 2 ) T h e r e is n o w h e r e in t h e a f f i d a v i t s t h a t

M o t l a t s i is s h o w n t o b e t h e h e i r .

( 3 ) T h e q u e s t i o n w h e t h e r a p e r s o n h a s l o c u s

s t a n d i o r n o t is a q u e s t i o n o f f a c t w h i c h

1 1 / . . .
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m u s t be p r o v e d o n t h e f a c t s . T h e r e is

n o s u c h p r o o f b e f o r e m e .

( 4 ) T h e A p p l i c a n t h a d h i m s e l f s u e d M a m o t l a t s i

S e m a m o l a in t h e m a i n a p p l i c a t i o n . T h e

l a t t e r w a s t h e r e f o r e in m y v i e w e n t i t l e d t o

b r i n g a c o u n t e r a p p l i c a t i o n in t h e s a m e

m a t t e r .

M r . P h o o f o l o t h e n s u b m i t s t h a t p r a y e r 2 ( b ) of t h e c o u n t e r

a p p l i c a t i o n w a s s e r i o u s l y f l a w e d in a s m u c h a s t h e c o u r t w a s

b e i n g a s k e d t o g r a n t o r d e r s a g a i n s t p e o p l e w h o w e r e n o t

p a r t i e s t o t h e p r o c e e d i n g s b e f o r e it s u c h as t h e A p p l i c a n t ' s

f a t h e r . I c o n s i d e r t h a t t e c h n i c a l l y s p e a k i n g t h e r e is m e r i t

in t h i s a r g u m e n t a n d t h a t t h e p r a y e r a s w e l l a s t h e o r d e r

t h e r e i n w e r e i n e l e g a n t l y d r a f t e d .

It is s i g n i f i c a n t h o w e v e r t h a t o n t h e 1 2 t h S e p t e m b e r 1 9 9 6

t h e c o u r t w a s i n f o r m e d by b o t h p a r t i e s t h a t a c o n s e n s u s h a d

b e e n r e a c h e d a f t e r all and t h a t c o n s u l t a t i o n b e t w e e n t h e

p a r t i e s h a d t a k e n p l a c e as o r d e r e d . In t h e c i r c u m s t a n c e s t h e

a r g u m e n t b e f o r e c o u r t m a i n l y t u r n e d o n c o s t s o n t h e i n s i s t e n c e

o f M r . P h o o f o l o f o r t h e A p p l i c a n t .

In t h e c i r c u m s t a n c e s o f t h i s c a s e I s e e n o r e a s o n f o r

d e p a r t i n g f r o m t h e c o u r t ' s a p p r o a c h o n c o s t s in t h e m a i n

a p p l i c a t i o n h e r e i n as a b o v e s t a t e d in a s m u c h as w e a r e d e a l -

ing w i t h e s s e n t i a l l y o n e a n d t h e s a m e m a t t e r . T h i s w a s a

f a m i l y m a t t e r in w h i c h r e c o n c i l i a t i o n a n d c o n s u l t a t i o n s h o u l d

h a v e b e e n u p p e r m o s t on t h e m i n d s o f t h e l i t i g a n t s in o r d e r t o

h a v e a d e c e n t b u r i a l . A lot o f u n n e c e s s a r y a c r i m o n y w a s

1 2 / . . .
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a l l o w e d to d e v e l o p b e t w e e n t h e p a r t i e s w i t h the r e s u l t t h a t

t h e c o u r t ' s v a l u a b l e t i m e was w a s t e d in t h e p r o c e s s . C o n -

s e q u e n t l y I o r d e r t h a t t h e r e s h a l l b e no o r d e r as to c o s t s .

C o n t e m p t of C o u r t

I h a v e a l r e a d y f o u n d t h a t p r a y e r 2 ( b ) of t h e c o u n t e r

a p p l i c a t i o n as well as t h e o r d e r t h e r e i n w e r e i n e l e g a n t l y

d r a f t e d . P r e d i c a t a b l y t h e A p p l i c a n t has s o u g h t to h i d e

b e h i n d t h i s t e c h n i c a l i t y on t h e g r o u n d t h a t t h e i n t e r i m

c o u r t o r d e r did not d i r e c t him to " s p e c i f i c a l l y d o a n y t h i n g . "

N o r d o e s t h e m a t t e r end t h e r e .

In p a r a g r a p h 7 of his answering a f f i d a v i t t h e A p l i c a n t

s t a t e s as f o l l o w s :

" W h i l e I h a v e no d e s i r e to d i s o b e y an o r d e r

of t h i s c o u r t , I s u b m i t t h a t it is not

p o s s i b l e to c o m p l y in as m u c h as I h a v e

a l r e a d y s t a t e d such an a t t e m p t has a l r e a d y

b e e n m a d e , and my e f f o r t s w e r e f r u i t l e s s .

I a l s o c a n ' t i n s t r u c t any m e m b e r of my

f a m i l y w h o is n o t c i t e d as a p a r t y in t h i s

p r o c e e d i n g s to go to d e c e a s e d ' s h o m e as

t h i s H o n o u r a b l e C o u r t h a s o r d e r e d . I

r e s p e c t f u l l y s u b m i t t h a t t h i s o r d e r w a s

e r r o n e o u s l y g r a n t e d in my a b s e n c e , and

a f t e r r e s p o n d e n t s did not d i s c l o s e to

t h i s H o n o u r a b l e C o u r t t h e f a c t t h a t I and

my f a m i l y h a v e a l r e a d y v i s i t e d t h e m for

d i s c u s s i o n s as p r a y e d f o r in my a p p l i c a -

t i o n . F u r t h e r m o r e t h e o r d e r is p r e j u d i -

cial and h u m i l i a t i n g t o me and my f a m i l y

b e c a u s e my f a m i l y is no l o n g e r on t a l k i n g

t e r m s w i t h r e s p o n d e n t s in t h e m a t t e r .

C o n s e q u e n t l y I am g o i n g to ask at t h e

e a r l i e s t o p p o r t u n i t y t h a t t h e r u l e be dischared."
13/...
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T h e A p p l i c a n t ' s a t t i t u d e as a f o r e s a i d w a s p e r s i s t e d in

by h i s a t t o r n e y M r . P h o o f o l o b e f o r e m e on t h e 11th S e p t e m b e r

1996 w h e n he a r g u e d t h a t t h e i n t e r i m c o u r t o r d e r w a s

" i m p o s s i b l e and h u m i l i a t i n g " to h i s c l i e n t . T h e c o u r t t h e n

w a r n e d M r . P h o o f o l o t h a t his c l i e n t ' s a t t i t u d e a m o u n t e d to

c o n t e m p t and t h a t u n t i l such c o n t e m p t had b e e n p u r g e d he

c o u l d not b e h e a r d . I am s a t i s f i e d t h a t t h e m a i n r e a s o n f o r

t h e A p p l i c a n t ' s n o n c o m p l i a n c e w i t h t h e i n t e r i m c o u r t o r d e r

w a s b e c a u s e t h e A p p l i c a n t f e l t t h a t it w a s e r r o n e o u s and

h u m i l i a t i n g t o h i m . T h u s he d i d not e v e n m a k e a t o k e n a t t e m p t

t o c o m p l y t h e r e t o . I n d e e d a f t e r t h e m a t t e r had b e e n s t o o d

d o w n a f t e r t h e c o u r t ' s w a r n i n g as a f o r e s a i d t h e c o n t e m p t w a s

f u l l y p u r g e d . T h e r e w a s c o n s u l t a t i o n b e t w e e n t h e p a r t i e s

r e s u l t i n g in a c o n s e n s u s as e a r l i e r s t a t e d . I f i n d t h a t t h e

a p p l i c a t i o n f o r c o n t e m p t w a s b o t h b o n a f i d e and n e c e s s a r y t o

p r e s e r v e t h e c o u r t ' s d i g n i t y . In t h e c i r c u m s t a n c e s of t h e

c a s e I d e c l i n e h o w e v e r f r o m c o m m u t i n g t h e A p p l i c a n t t o

c o n t e m p t . I do so v e r y r e l u c t a n t l y on t h e t e c h n i c a l i t y

a d v a n c e d a b o v e . I n f a i r n e s s t o M r s . K o t e l o , s h e did not

i n s i s t on a f i n d i n g of c o n t e m p t as such a f t e r t h e c o n s e n s u s

r e a c h e d by t h e p a r t i e s . T h e r e h a s n o w b e e n s u b s t a n t i a l

c o m p l i a n c e w i t h t h e c o u r t o r d e r .

O n c e m o r e t h e a r g u m e n t b e f o r e m e t u r n e d on t h e q u e s t i o n

of c o s t s u p o n the i n s i s t e n c e of M r . P h o o f o l o w h o f e l t t h a t

h i s c l i e n t w a s in the r i g h t and t h a t c o n s e q u e n t l y he w a s

e n t i t l e d t o c o s t s . O n e w a s r e m i n d e d of t h e d u b i o u s Shy lock

in t h e s t o r y b o o k : T h e M e r c h a n t of V e n i c e . T h a t g e n t l e m a n

is c r e d i t e d w i t h h a v i n g i n s i s t e d u p o n h i s p o u n d of f l e s h w h i c h

u l t i m a t e l y b a c k - f i r e d on h i m .
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As e a r l i e r s t a t e d I h a v e t a k e n i n t o a c c o u n t t h e

c a v a l i e r m a n n e r in w h i c h t h e c o u r t w a s t r e a t e d by t h e

A p p l i c a n t and h i s c o u n s e l in t h i s m a t t e r . T h e c o u r t

d e s e r v e s t o be t r e a t e d w i t h d i g n i t y and r e s p e c t at all

t i m e s e v e n w h e n l i t i g a n t s m a y f e e l t h e y h a v e b e e n w r o n g e d .

H o w e v e r t h i s w a s a f a m i l y m a t t e r f o r w h i c h t h e c o u r t d o e s

n o t f i n d t h e n e e d t o p u n i s h o n e l i t i g a n t as a g a i n s t t h e

o t h e r w i t h c o s t s in t h e i n t e r e s t s o f p r e s e r v i n g h a r m o n y

b e t w e e n t h e t w o f a m i l i e s c o n c e r n e d .

In t h e r e s u l t t h e r e f o r e t h e r e s h a l l be no o r d e r as t o

c o s t s . T h e A p p l i c a n t m a y c o u n t h i m s e l f l u c k y t h a t he h a s

e s c a p e d h a v i n g t o p a y c o s t s m e r e l y o n t h e t e c h n i c a l i t y in

t h e d r a f t i n g o f t h e i n t e r i m c o u r t o r d e r as a f o r e s a i d .

O t h e r s r e l y i n g on s u c h t e c h n i c a l i t i e s in f u t u r e m a y n o t be

so l u c k y as e a c h c a s e m u s t be d e t e r m i n e d on its o w n m e r i t s .
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