
CIV/APN/181/96

IN THE HIGH COURT OF LESOTHO

In the matter between:-

EVARISTUS R. SEKHONYANA 1ST APPLICANT
ABIEL MOUPO MATHABA 2ND APPLICANT
DR. EBENEZER MALIE 3RD APPLICANT
LEKHOOANA JONATHAN 4TH APPLICANT
TEBOHO VINCENT LEPHEMA 5TH APPLICANT
NATHANAEL NKUATSANA 6TH APPLICANT
RANTHOMENG MATETE 7TH APPLICANT
PITSO AUGUSTINE TSOTSI 8TH APPLICANT
JEREMIA MORENA LETSIE 9TH APPLICANT
Tšolo LELALA 10TH APPLICANT
FELIX THABO PUTSOA 11TH APPLICANT
MAKHABANE HLASOA MOLAPO 12TH APPLICANT
PHALE MOKOENA 13TH APPLICANT
EMMANUEL LEPHELE 14TH APPLICANT
LIAU MOLETE 15TH APPLICANT
EMMANUEL MOLEFI THENE 16TH APPLICANT
JUSTIN METSING LEKHANYA 17TH APPLICANT
FLORA SELLOANE SELESO 18TH APPLICANT
KHOMOMOSOTHO MOLAPO 19TH APPLICANT
MICHAEL PHOSO MOKETA 20TH APPLICANT
BOKANG LELIMO 21ST APPLICANT
MOKHOFU SIMON HLALELE 22ND APPLICANT
PETER KHAMANE 23RD APPLICANT
KALI MASILOANE 24TH APPLICANT
KHETLA THABO J. RAKHETLA 25TH APPLICANT
VITALIS KEFUOE 'NGOAE 26TH APPLICANT
RAMABILIKOE G. MASHAPE 27TH APPLICANT

and

THE ATTORNEY-GENERAL 1ST RESPONDENT
REGISTRAR OF THE HIGH COURT 2ND RESPONDENT
DEPUTY SHERIF 3RD RESPONDENT

J U D G M E N T

Delivered by The Honourable Mr. Justice M.M. Ramodibedi

Acting Judge on the 30th day of August, 1996

This is an application to review the taxation of a bill

of costs on attorney and client scale arising from failed

petitions filed by the applicants, who were BNP candidates,

against their BCP counterparts in the National General

Assembly Election held on the 27th March, 1993. It is apparent
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f r o m t h e j u d g m e n t of C u l l i n a n C . J . w h o p r e s i d e d o v e r t h e said

p e t i t i o n s t o g e t h e r w i t h t w o o t h e r j u d g e s in t h e C o u r t of

D i s p u t e d R e t u r n s of L e s o t h o t h a t t h e A t t o r n e y G e n e r a l w a s "in

f a c t t h e s e c o n d r e s p o n d e n t in e a c h of t h e t w e n t y - e i g h t p e t i -

t i o n s . "

It is f u r t h e r a p p a r e n t f r o m t h e s a i d j u d g m e n t of t h e

L e a r n e d C h i e f J u s t i c e w h i c h w a s c o n c u r r e d in by t h e o t h e r t w o

j u d g e s t h a t in d i s m i s s i n g t h e p e t i t i o n s c o s t s w e r e g r a n t e d

"to all t w e n t y - n i n e r e s p o n d e n t s on t h e a t t o r n e y and c l i e n t

s c a l e , each p e t i t i o n e r to b e a r t h e c o s t s of t h e r e s p e c t i v e

r e s p o n d e n t , all p e t i t i o n e r s to b e a r t h e c o s t s of t h e A t t o r n e y -

G e n e r a l j o i n t l y and s e v e r a l l y . " T h a t w a s on t h e 1st d a y of

S e p t e m b e r , 1 9 9 3 .

It is c o m m o n c a u s e t h a t on t h e 11th day of J u l y , 1995 t h e

A t t o r n e y - G e n e r a l s e r v e d a t t o r n e y s M . N t l h o k i & C o . w i t h t w e n t y -

e i g h t b i l l s of c o s t s as a g a i n s t each of t h e t w e n t y - e i g h t p e t i -

t i o n e r s in t h e m a t t e r . T h e s e b i l l s w e r e d u l y t a x e d w i t h o u t any

o b j e c t i o n by t h e p e t i t i o n e r s or t h e i r a t t o r n e y on t h e 20th d a y

of J u l y , 1 9 9 5 .

It is f u r t h e r c o m m o n c a u s e t h a t on t h e 29th day of A u g u s t

1 9 9 5 t h e A t t o r n e y - G e n e r a l t h e n f i l e d t w e n t y - e i g h t w a r r a n t s of

e x e c u t i o n a g a i n s t t h e r e s p e c t i v e p r o p e r t y of e a c h o f t h e t w e n t y -

e i g h t p e t i t i o n e r s for t h e a m o u n t s t a x e d by t h e T a x i n g M a s t e r as

a f o r e s a i d .

T h e r e a f t e r t h e r e c o r d of p r o c e e d i n g s s t y l e d "TM1 - T M 7 "
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w h i c h is t h e o n l y r e c o r d o f p r o c e e d i n g s m a d e a v a i l a b l e t o m e

i n d i c a t e s t h a t o n l y t w o p e t i t i o n e r s n a m e l y L e k h o o a n a J o n a t h a n

a n d P e e t e N k u e b e P e e t e s u b s e q u e n t l y a p p l i e d f o r s t a y o f e x e c u -

t i o n in t h e m a t t e r . S i n c e t h e l a t t e r d o e s n o t f e a t u r e in t h e

p r e s e n t a p p l i c a t i o n b e f o r e m e it is c o n v e n i e n t t o d e a l w i t h

L e k h o o a n a J o n a t h a n ' s a p p l i c a t i o n o n l y b y w a y o f c l a r i f i c a t i o n

in a s m u c h a s he is t h e f o u r t h A p p l i c a n t h e r e i n . H i s a f f i d a v i t

in s u p p o r t o f t h e a f o r e s a i d a p p l i c a t i o n f o r s t a y o f e x e c u t i o n

w a s s w o r n t o o n 3 1 s t d a y o f O c t o b e r 1 9 9 5 a n d t h e a p p l i c a t i o n

f i l e d o n t h e 7 t h N o v e m b e r 1 9 9 5 .

It s e e m s t o m e t h a t t h e w h o l e b a s i s o f L e k h o o a n a J o n a t h a n ' s

a p p l i c a t i o n f o r s t a y o f e x e c u t i o n w a s n o t t o e n a b l e h i m t o r e v i e w

t h e T a x i n g M a s t e r ' s d e c i s i o n as s u c h b u t t o c h a l l e n g e by r e v i e w

t h e d e c i s i o n o f t h e C o u r t o f D i s p u t e d R e t u r n s o n c o s t s in as

m u c h a s he s t a t e s in p a r a g r a p h s 1 0 , 11 a n d 12 o f h i s f o u n d i n g

a f f i d a v i t t h e r e i n : -

1 0 . "I w a s s e r v e d w i t h w r i t o f e x e c u t i o n s o m e t i m e

in S e p t e m b e r of t h i s y e a r in t e r m s o f w h i c h

4 t h r e s p o n d e n t is i n s t r u c t e d t o r a i s e t h e

a m o u n t o f M 1 7 , 6 4 7 . 2 0 a s c o s t s o u t o f my

p r o p e r t y a s c o s t s in C I V / A P N / 1 8 5 / 9 3 . "

(I o b s e r v e t h a t t h e W a r r a n t o f e x e c u t i o n A n n e x u r e " T M 6 "

a c t u a l l y r e f l e c t s t h e s u m o f M 6 3 1 4 - 4 9 w h i c h is t h e s u m

a c t u a l l y a l l o w e d by t h e T a x i n g M a s t e r . )

1 1 . "I w a s e x t r e m e l y s h o c k e d t o f i n d t h a t I w a s t o

p a y s u c h h e a v y c o s t s . I i m m e d i a t e l y w e n t t o m y

a t t o r n e y s w h o p r o m i s e d t o m a k e i n v e s t i g a t i o n s
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i nto the w h o l e m a t t e r and t h e i r f i n d i n g s

w e r e t h a t an a t t o r n e y I had e n g a g e d t o

c o n d u c t t h e p r o c e e d i n g s in C I V / A P N / 1 8 5 / 9 3

had n o t a t t e n d e d t h e t a x a t i o n of t h e b i l l

of c o s t s on t h e day he had b e e n n o t i f i e d

to do s o . "

1 2 . " A f t e r d i s c u s s i n g t h i s m a t t e r w i t h s o m e

of my c o l l e a g u e s I i n s t r u c t e d m y a t t o r n e y s

t o f i l e a n o t i c e of r e v i e w of t h e 3rd

r e s p o n d e n t ' s d e c i s i o n in a w a r d i n g c o s t s

a g a i n s t m e w h e n my m a t t e r in C I V / A P N / 1 8 5 / 9 3

had n e v e r b e e n d e c i d e d by t h e C o u r t of

D i s p u t e d R e t u r n s of L e s o t h o w h e n l e a v e t o

w i t h d r a w it had b e e n r e f u s e d by t h e s a m e

c o u r t . It w a s t h e r e a f t e r a g r e e d t h a t it

w o u l d be a p p r o p r i a t e t o a n g a g e a S e n i o r

C o u n s e l f r o m S o u t h A f r i c a to h a n d l e t h i s

c a s e on r e v i e w . "

I o b s e r v e t h a t it w a s o n l y on t h e 2 3 r d d a y of M a y 1996

t h a t t h e A p p l i c a n t s h e r e i n i n c l u d i n g t h e said L e k h o o a n a

J o n a t h a n f i l e d an " u r g e n t " a p p l i c a t i o n f o r an o r d e r in t h e

f o l l o w i n g t e r m s : -

" 1 . D i s p e n s i n g w i t h t h e f o r m s and p e r i o d s of

s e r v i c e of t h i s a p p l i c a t i o n on t h e g r o u n d s

of its u r g e n c y .

2 . T h a t t h e R u l e Nisi be i s s u e d c a l l i n g u p o n

t h e R e s p o n d e n t t o s h o w c a u s e , if a n y , w h y

t h e f o l l o w i n g o r d e r s s h o u l d not be c o n -

f i r m e d and m a d e a b s o l u t e and f i n a l .

(a) T h e W a r r a n t s of E x e c u t i o n s i s s u e d

a g a i n s t A p p l i c a n t s in v a r i o u s e l e c t i o n

p e t i t i o n s s h o u l d n o t b e s t a y e d p e n d i n g

t h e f i n a l d e t e r m i n a t i o n and a d j u d i c a t i o n

of t h i s a p p l i c a t i o n .
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(b) The v a r i o u s B i l l s of C o s t s taxed and

a l l o w e d by the R e g i s t r a r of this

H o n o u r a b l e C o u r t should not be r e v i e w e d ,

c o r r e c t e d and set a s i d e .

(c) The 1st R e s p o n d e n t should not be o r d e r e d

to pay the c o s t s of t h i s a p p l i c a t i o n

on a t t o r n e y and c l i e n t s c a l e .

3. P r a y e r s 1 and 2 (a) should o p e r a t e with an i m m e d i a t e

e f f e c t and as i n t e r i m o r d e r of this H o n o u r a b l e

C o u r t .

4. G r a n t i n g such f u r t h e r and or a l t e r n a t i v e r e l i e f as

the a b o v e H o n o u r a b l e C o u r t may d e e m f i t . "

I turn now to deal w i t h the law and p r o c e d u r e r e l a t i n g to

c o s t s in the m a t t e r as I c o n c e i v e it to b e . S e c t i o n 17 of the

C o u r t of D i s p u t e d R e t u r n s ( N a t i o n a l A s s e m b l y E l e c t i o n P e t i t i o n )

R u l e s Legal N o t i c e N o . 5 4 of 1993 p r o v i d e s in p a r t : -

"(1) C o s t s of and i n c i d e n t a l to the p r e s e n t a t i o n

of a p e t i t i o n and to the p r o c e e d i n g s c o n s e -

q u e n t t h e r e o n shall be paid by the p a r t i e s

in such m a n n e r and in such p r o p o r t i o n s as

the C o u r t may d e t e r m i n e .

(2) The C o u r t in m a k i n g an o r d e r as to c o s t s may -

(a) o r d e r any u n s u c c e s s f u l party to

pay the c o s t s of any o t h e r party

or p a r t i e s ; or

(b) o r d e r any u n s u c c e s s f u l p a r t i e s to

pay j o i n t l y or s e v e r a l l y , the

c o s t s of any o t h e r p a r t y or p a r t i e s ,
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t h e o n e p a y i n g t h e o t h e r or o t h e r s

t o be a b s o l v e d , and t h a t if o n e o f

t h e u n s u c c e s s f u l p a r t i e s p a y s m o r e

t h a n his p r o r a t a s h a r e of t h e

c o s t s , he s h a l l be e n t i t l e d t o

r e c o v e r f r o m t h e o t h e r u n s u c c e s s f u l

p a r t y or p a r t i e s h i s o r t h e i r pro rata

s h a r e o f such e x c e s s .

(4) C o s t s s h a l l be t a x e d by t h e R e g i s t r a r in t h e

s a m e m a n n e r as c o s t s are t a x e d in a c i v i l s u i t

in t h e H i g h C o u r t , b u t s u b j e c t t o a n y g e n e r a l

o r s p e c i f i c d i r e c t i o n s g i v e n by t h e C o u r t .

C o s t s w h e n t a x e d m a y be r e c o v e r e d in t h e s a m e

m a n n e r as t h e c o s t s of a c i v i l s u i t in t h e

H i g h C o u r t . "

S e c t i o n 19 s p e c i f i c a l l y p r o v i d e s t h a t " t h e R u l e s of t h e

H i g h C o u r t s h a l l , so f a r as t h e y m a y b e a p p l i c a b l e , a p p l y to

any m a t t e r f o r w h i c h p r o v i s i o n is not m a d e in t h e s e R u l e s . "

Now R u l e 4 9 ( 1 ) of t h e H i g h C o u r t R u l e s 1 9 8 0 w h i c h

s p e c i f i c a l l y d e a l s w i t h " R e v i e w of t a x a t i o n ' p r o v i d e s as

f o l l o w s : -

"Any p a r t y w h o is not s a t i s f i e d w i t h t h e r u l i n g of

t h e t a x i n g m a s t e r as to a n y item or p a r t of an

item w h i c h w a s o b j e c t e d to o r d i s a l l o w e d m e r o m o t u

by t h e t a x i n g m a s t e r m a y w i t h i n f o u r t e e n d a y s o f

t h e a l l o c a t u r r e q u i r e t h e t a x i n g m a s t e r to s t a t e a

c a s e f o r t h e d e c i s i o n of a J u d g e , w h i c h c a s e s h a l l

s e t o u t e a c h item o r p a r t of an item t o g e t h e r w i t h

t h e g r o u n d s of o b j e c t i o n a d v a n c e d at t h e t a x a t i o n

and s h a l l i n c l u d e any r e l e v a n t f i n d i n g s of f a c t by

t h e t a x i n g m a s t e r ,
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P r o v i d e d t h a t , s a v e w i t h t h e c o n s e n t of t h e

t a x i n g m a s t e r , no c a s e shall b e s t a t e d w h e r e

t h e a m o u n t , o r t h e t o t a l of t h e a m o u n t s ,

w h i c h t h e t a x i n g m a s t e r has d i s a l l o w e d , o r

a l l o w e d , as t h e c a s e m a y b e , and w h i c h t h e

p a r t y d i s s a t i s f i e d s e e k s to h a v e a l l o w e d or

d i s a l l o w e d r e s p e c t i v e l y , is l e s s t h a n t e n

r a n d . "

It s e e m s t o m e t h a t t h e w o r d s "an i t e m w h i c h w a s o b j e c t e d

t o " a r e not j u s t e m p t y w o r d s b u t w e r e c l e a r l y i n t e n d e d to lay

d o w n a p r e r e q u i s i t e f o r r e v i e w o f t a x a t i o n n a m e l y t h a t t h e r e

m u s t f i r s t be an o b j e c t i o n r a i s e d b e f o r e t h e T a x i n g M a s t e r in

r e s p e c t of t h e a f f e c t e d i t e m . T h e r e a s o n f o r t h i s is n o t h a r d

to f i n d as it is t r i t e law t h a t t a x a t i o n of c o s t s is p r e -

e m i n e n t l y a m a t t e r f o r t h e d i s c r e t i o n o f t h e T a x i n g M a s t e r .

In f a c t R u l e 56 (3) of t h e H i g h C o u r t R u l e s m a k e s t h i s

a b u n d a n t l y c l e a r in u n e q u i v o c a l t e r m s as f o l l o w s : -

" T h e t a x i n g m a s t e r s h a l l a l l o w such c o s t s , c h a r g e s ,

e x p e n s e s , and d i s b u r s e m e n t s a s , in h i s o p i n i o n

a p p e a r t o him to h a v e p r o p e r ( s i c ) or n e c e s s a r y f o r

t h e a t t a i n m e n t of j u s t i c e or f o r d e f e n d i n g t h e

r i g h t s of a n y p a r t y b u t , s a v e as a g a i n s t t h e p a r t y

w h o has i n c u r r e d t h e s a m e , no c o s t s s h a l l be a l l o w e d

w h i c h , in t h e o p i n i o n of t h e t a x i n g m a s t e r , w e r e

i n c u r r e d t h r o u g h o v e r - c a u t i o n , n e g l i g e n c e or by

m i s t a k e or by u n u s u a l d i s b u r s e m e n t s . "

R o s e n o w J. in i n t e r p r e t i n g a s u b s t a n t i a l l y s i m i l a r S o u t h

A f r i c a n S e c t i o n as t h e a b o v e m e n t i o n e d R u l e 56 (3) of t h e

H i g h C o u r t R u l e s had t h i s t o s a y in P h i r i v N o r t h e r n A s s u r a n c e

Co:, 1 9 6 2 ( 4 ) S.A. 2 8 4 at 2 8 5 :-
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" T h e d i s c r e t i o n to d e c i d e w h a t c o s t s h a v e b e e n

n e c e s s a r i l y o r p r o p e r l y i n c u r r e d is g i v e n t o

t h e t a x i n g m a s t e r a n d n o t t o t h e c o u r t . T h e

c o u r t c a n t h e r e f o r e o n l y i n t e r f e r e w h e r e t h e

t a x i n g m a s t e r h a s e x e r c i s e d h i s d i s c r e t i o n

i m p r o p e r l y , on t h e b a s i s w e l l e s t a b l i s h e d in

r e l a t i o n t o m a t t e r s c o m i n g b e f o r e a c o u r t o n

r e v i e w . "

W i t h r e s p e c t I e n t i r e l y a g r e e a n d it is u p o n t h i s b a s i s t h a t

I a p p r o a c h t h e m a t t e r p l a c e d b e f o r e m e .

A s e a r l i e r i n d i c a t e d t h e a p p l i c a n t s d i d n o t o b j e c t t o

a n y o f t h e i t e m s o f t h e b i l l s o f c o s t s p r e s e n t e d t o t h e t a x i n g

m a s t e r .

I am p r e p a r e d t h e r e f o r e t o h o l d t h a t t h e i r r e v i e w a p p l i -

c a t i o n is i r r e g u l a r a n d c o n t r a r y t o R u l e 4 9 ( 1 ) o f t h e H i g h

C o u r t R u l e s a s a f o r e s a i d . N o r d o e s t h e m a t t e r e n d t h e r e .

In t e r m s o f R u l e 4 9 ( 1 ) o f t h e H i g h C o u r t R u l e s t h e

a p p l i c a n t s w e r e f u r t h e r o b l i g e d t o " r e q u i r e t h e t a x i n g

m a s t e r t o s t a t e a c a s e f o r t h e d e c i s i o n o f a j u d g e " w i t h i n

f o u r t e e n d a y s o f t h e a l l o c a t u r if t h e y w e r e n o t s a t i s f i e d

w i t h t h e r u l i n g o f t h e t a x i n g m a s t e r . T h e s a i d R u l e f u r t h e r

p r o v i d e s in m a n d a t o r y t e r m s t h a t t h e s t a t e d c a s e s h a l l s e t

o u t e a c h i t e m o r p a r t o f an i t e m t o g e t h e r w i t h t h e g r o u n d s o f

o b j e c t i o n a d v a n c e d at t h e t a x a t i o n a n d s h a l l i n c l u d e a n y

r e r e v a n t f i n d i n g s o f f a c t b y t h e t a x i n g m a s t e r . It is c o m m o n

9 / . . .
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c a u s e t h a t n o n e of t h e s e p r e r e q u i s i t e s w e r e o b s e r v e d by the

a p p l i c a n t s in this m a t t e r and t h e R u l e in q u e s t i o n has been

b l a t a n t l y i g n o r e d . Nor is t h e r e any s l i g h t e s t e x p l a n a t i o n

f u r n i s h e d for t h e non o b s e r v a n c e of t h e R u l e in q u e s t i o n .

W o r s e still t h e r e is no a p p l i c a t i o n for c o n d o n a t i o n of the

late f i l i n g of r e v i e w beyond t h e f o u r t e e n days of t h e

a l l o c a t u r in t e r m s of the a f o r e s a i d R u l e .

It is c o r r e c t t h a t in a p r o p e r c a s e t h e c o u r t is q u i t e

e n t i t l e d to c o n d o n e non o b s e r v a n c e of the Rules of C o u r t

i n c l u d i n g t i m e l i m i t a t i o n s . The High C o u r t d o e s h a v e i n h e r e n t

j u r i s d i c t i o n s in t h a t r e g a r d . In my j u d g m e n t , h o w e v e r , c o n d o -

n a t i o n is not j u s t t h e r e f o r t h e t a k i n g . I c o n s i d e r t h a t in

the s p e c i a l c i r c u m s t a n c e s of t h e c a s e b e f o r e me the a p p l i c a n t s

o u g h t to have m a d e a s u b s t a n t i v e a p p l i c a t i o n f o r c o n d o n a t i o n

to deal with and e x p l a i n , inter a l i a , non c o m p l i a n c e with the

R u l e s of C o u r t , the d e g r e e of such non c o m p l i a n c e , p r o s p e c t s

of s u c c e s s , c o n v e n i e n c e of t h e c o u r t , the m a g n i t u d e of t h e

c a s e , t h e q u e s t i o n of the a v o i d a n c e of u n n e c e s s a r y d e l a y in

t h e a d m i n i s t r a t i o n of j u s t i c e and t h a t t h e r e should be

f i n a l i t y to l i t i g a t i o n (the list is not e x h a u s t i v e ) . See

L e r i b e P o u l t y C o o p e r a t i v e S o c i e t y v M i n i s t e r of A g r i c u l t u r e

and 2 o t h e r s C of A ( C I V ) N o . 13 of 1991 in w h i c h A c k e r m a n J.A.

r e f e r r e d , with a p p r o v a l , to t h e c a s e of F e d e r a t e d E m p l o y e r s '

I n s u r a n c e C o . v M c k e n z i e 1969 (3) S.A. 3 6 0 (A) at 3 6 2 G. I

r e s p e c t f u l l y a d o p t t h e p r i n c i p l e e n u n c i a t e d in t h o s e c a s e s .

In M i c h a e l M t h e m b u v L e s o t h o B u i l d i n g F i n a n c e C o r p o r a t i o n

C o f A ( C i v ) N o . 4 of 1984 S c h u t z P. q u o t e d with a p p r o v a l

M u l l e r J A ' s r e m a r k s in P . E . B o s m a n T r a n s p o r t W o r k s C o m m i t t e e

and o t h e r s v P i e t B o s m a n T r a n s p o r t ( P t y ) L t d . 1 9 8 0 (4) S.A.

7 9 4 (A) at 797 F to the f o l l o w i n g e f f e c t : - 1 0 / . . .
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" I n a c a s e s u c h as t h e p r e s e n t t h e r e h a s b e e n

a f l a g r a n t b r e a c h o f t h e R u l e s o f C o u r t in

m o r e t h a n o n e r e s p e c t , a n d w h e r e in a d d i t i o n

t h e r e is n o a c c e p t a b l e e x p l a n a t i o n f o r s o m e

p e r i o d s o f d e l a y a n d , i n d e e d , in r e s p e c t o f

o t h e r p e r i o d s o f d e l a y , n o e x p l a n a t i o n at

a l l , t h e a p p l i c a t i o n s h o u l d , in m y o p i n i o n ,

n o t b e g r a n t e d w h a t e v e r t h e p r o s p e c t s m a y

b e . "

W i t h r e s p e c t I f i n d t h a t t h e s e w o r d s a r e a p p o s i t e t o t h e c a s e

b e f o r e m e a n d I r e s p e c t f u l l y a d o p t t h e m h e r e i n . T h e r e h a s

b e e n a c o m p l e t e f a i l u r e t o c o m p l y w i t h a n y o f t h e p r o v i s i o n s o f

R u l e 4 9 ( 1 ) o f t h e H i g h C o u r t R u l e s as a f o r e s a i d . N o r h a s

t h e r e b e e n a n y a t t e m p t w h a t s o e v e r t o i d e n t i f y a n y o f t h e

p e r c e i v e d o b j e c t i o n a b l e i t e m s in t h e b i l l s o f c o s t s t a x e d by

t h e T a x i n g M a s t e r . T h e C o u r t is e x p e c t e d t o h a z a r d a g u e s s

in t h a t r e g a r d . T h i s is t o t a l l y u n a c c e p t a b l e , t o s a y t h e

l e a s t . In t h e c i r c u m s t a n c e s I w o u l d d i s m i s s t h i s a p p l i c a t i o n

f o r n o n c o m p l i a n c e w i t h R u l e 4 9 ( 1 ) o f t h e H i g h C o u r t R u l e s

as a f o r e s a i d a n d on t h e g r o u n d t h a t t h e r e is n o a p p l i c a t i o n

f o r c o n d o n a t i o n b e f o r e m e .

T h e a p p l i c a n t s t h e n c o m p l a i n t h a t t h e y w e r e n o t a w a r e t h a t

t h e v a r i o u s b i l l s o f c o s t s c o n c e r n e d w e r e t a x e d a g a i n s t t h e m

s i n c e t h e y w e r e s e r v e d o n t h e i r " p r e v i o u s a t t o r n e y " w h o m t h e y

h a d a l l e g e d l y " d i s m i s s e d d u r i n g t h e p r o c e e d i n g s " ( s e e p a r a -

g r a p h 7 o f t h e f o u n d i n g a f f i d a v i t o f E v e r i s t u s R. S e k h o n y a n a ) .

M r . M p h a l a n e w h o a p p e a r e d f o r t h e a p p l i c a n t s i n i t i a l l y persisted

w i t h t h i s l i n e o f a r g u m e n t u n t i l h e w a s s o o n d r i v e n t o c o n c e d e ,
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q u i t e p r o p e r l y in my v i e w in t h e c i r c u m s t a n c e s of t h e

c a s e , t h a t t h e s a i d b i l l s o f c o s t s w e r e p r o p e r l y s e r v e d on

M r . N t l h o k i w h o up t o t h a t s t a g e w a s s t i l l t h e a t t o r n e y of

r e c o r d f o r t h e a p p l i c a n t s . I am p r e p a r e d t o a c c e p t t h e

v e r s i o n o f t h e r e s p o n d e n t s in t h i s r e g a r d as d e p o s e d t o in

p a r a g r a p h 15 o f t h e o p p o s i n g a f f i d a v i t o f T s o k o l o M a k h e t h e

in a s m u c h as it is s u p p o r t e d by t h e a f o r e s a i d j u d g m e n t of

C i l l i n a n C . J . It is q u i t e c l e a r f r o m t h e s a i d j u d g m e n t , as

I r e a d i t , t h a t a l t h o u g h M r . N t l h o k i t r i e d h i s l e v e l b e s t t o

w i t h d r a w as a t t o r n e y f o r t h e p e t i t i o n e r s in t h e m a t t e r at no

s t a g e d i d t h e c o u r t e v e r g r a n t h i m l e a v e to do s o . W h a t is

m o r e , he n e v e r s e r v e d any n o t i c e o f w i t h d r a w a l u p o n t h e

r e s p o n d e n t s n o r d i d he e v e r f i l e o n e w i t h t h e c o u r t . I o b s e r v e

t h a t e v e n in t h e s a i d j u d g m e n t of C u l l i n a n C . J . he is i n d i c a t e d

as a p p e a r i n g f o r t h e p e t i t i o n e r s . In t h e c i r c u m s t a n c e s t h e r e -

f o r e I c o n c l u d e t h a t t h e b i l l s of c o s t s in t h i s m a t t e r w e r e

p r o p e r l y s e r v e d u p o n a p p l i c a n t s ' a t t o r n e y w h o h a d n o o b j e c t i o n

t h e r e t o and t h a t t h e y c a n n o t b e h e a r d to c o m p l a i n .

F i n a l l y t h e A p p l i c a n t s f u r t h e r c o m p l a i n t h a t o n l y o n e

B i l l o f c o s t s s h o u l d h a v e b e e n t a x e d a g a i n s t t h e m in as m u c h

as t h e y w e r e o r d e r e d to p a y c o s t s to t h e A t t o r n e y - G e n e r a l

j o i n t l y and s e v e r a l l y and t h a t t h e p e t i t i o n s w e r e c o n s o l i d a t e d

and h e a r d t o g e t h e r . I c o n s i d e r t h a t t h e r e is no m e r i t at all

in t h i s c o m p l a i n t . In t e r m s o f t h e o r d e r of c o u r t t h e A t t o r n e y -

G e n e r a l w a s e n t i t l e d t o r e c o v e r c o s t s a g a i n s t t h e a p p l i c a n t s

e i t h e r j o i n t l y o r s e v e r a l l y . He c o u l d d o so by p r e p a r i n g o n e

b i l l of c o s t s o r i n d i v i d u a l b i l l s as long as h e c l a i m e d w h a t

w a s d u e t o h i m . T h e r e a l q u e s t i o n t o be d e t e r m i n e d i s , as I

see. i t , w h e t h e r o n e s e r v i c e w a s p e r f o r m e d
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o r m o r e t h a n o n e s e r v i c e .

S e e In re L u b b e 1 9 64 ( 1 ) S.A. 8 5 5 T. T h e d i f f i c u l t y

t h a t t h e a p p l i c a n t s f a c e in t h i s a p p l i c a t i o n is t h a t t h e y

do n o t show t h a t t h e A t t o r n e y - G e n e r a l w a s p e r f o r m i n g o n l y

o n e s e r v i c e . For my p a r t I c a n n o t but i m a g i n e t h a t he

w o u l d h a v e c e r t a i n l y p e r f o r m e d m o r e t h a n o n e s e r v i c e r e g a r d

b e i n g had to t h e f a c t t h a t he f e a t u r e d as a r e s p o n d e n t in

e a c h of t h e t w e n t y - e i g h t d i f f e r e n t p e t i t i o n s f r o m t w e n t y -

e i g h t d i f f e r e n t C o n s t i t u e n c i e s .

In any e v e n t if it is t h e a p p l i c a n t s ' c a s e t h a t t h e r e w a s

u n n e c e s s a r y d u p l i c a t i o n of c o s t s I o b s e r v e t h a t in law t h a t is

p r i m a r i l y t h e f u n c t i o n of t h e t a x i n g m a s t e r and n o t t h e c o u r t .

see S i l b e r v S i l b e r 1 9 6 4 ( 3 ) S.A. 4 7 3 ( T ) at 4 7 6 .

It h a s not been s h o w n t h a t t h e t a x i n g m a s t e r e x e r c i s e d

h i s d i s c r e t i o n i m p r o p e r l y . In t h e c i r c u m s t a n c e s t h e c o u r t

d e c l i n e s to i n t e r f e r e w i t h h i s d i s c r e t i o n .

In c o n c l u s i o n I t h i n k t h e r e is m e r i t in M r . M a k h e t h e ' s

s u b m i s s i o n t h a t t h i s a p p l i c a t i o n is an a b u s e of c o u r t p r o c e s s

a i m e d at d e l a y and f r u s t r a t i n g t h e A t t o r n e y - G e n e r a l f r o m

e n j o y i n g t h e f r u i t s of t h e j u d g m e n t of t h e C o u r t o f D i s p u t e d

R e t u r n s of L e s o t h o . I r e s p e c t f u l l y d i s c e r n t h e n e e d to

r e p r o d u c e t h e r e m a r k s of C u l l i n a n CJ in h i s j u d g m e n t in t h e

C o u r t of D i s p u t e d R e t u r n s as t h e y t e l l t h e w h o l e s t o r y : -

"I am d r a w n to t h e i n e v i t a b l e c o n c l u s i o n t h e r e f o r e
t h a t t h e s e p e t i t i o n s w e r e f i l e d s o l e l y as a m a t t e r
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o f p o l i t i c a l e x p e d i e n c y and t h a t t h e r e a f t e r
f u l l p o l i t i c a l c a p i t a l w a s m a d e o f M r .
M p i t i ' s u n s u s p e c t i n g a n d b o n a f i d e e f f o r t s
to a s s i s t t h e C o u r t by e x t r a c t i n g t h e
r e l e v a n t d o c u m e n t s , c u l m i n a t i n g in t h e H i g h
C o u r t ' s r e f u s a l , on a j u r i s d i c t i o n a l b a s i s ,
t o i n t e r v e n e , t h u s p r e s e n t i n g t h e p e t i t i o n e r s
w i t h a t i m e l y j u s t i f i c a t i o n f o r w i t h d r a w a l ,
in t h e i l l - a d v i s e d b e l i e f t h a t w i t h d r a w a l w a s
a m a t t e r f o r t h e p e t i t i o n e r s ' d i s c r e t i o n .
T h e r e a f t e r , r a t h e r t h a n p u r s u e t h e i r a l l e g e d
g r i e v a n c e s b e f o r e t h e C o u r t , t h e p e t i t i o n e r s
o p p o s e d e v e r y e f f o r t of t h e C o u r t to i n v e s t i -
g a t e s u c h g r i e v a n c e s .

On 2nd J u n e , w h e n t h e C o u r t r e l u c t a n t l y
g r a n t e d an a d j o u r n m e n t f o r f i v e d a y s , t h e
C o u r t , e v e n at t h a t s t a g e , o b s e r v e d t h a t it
w a s " b e i n g t r e a t e d in a c a v a l i e r m a n n e r . " I
am n o w c o n v i n c e d t h a t m a t t e r s c a n b e t a k e n
f u r t h e r and t h a t t h e p r o c e s s of t h i s C o u r t ,
t h e f i r s t S e s s i o n o f a F u l l B e n c h o f t h e
C o u r t o f D i s p u t e d R e t u r n s , h a s b e e n b l a t a n t l y
a b u s e d f o r p o l i t i c a l p u r p o s e s , d i s p l a y i n g on
t h e p a r t of t h e p e t i t i o n e r s a c y n i c a l
d i s r e g a r d f o r t h e a d m i n i s t r a t i o n of j u s t i c e . "

T h i s C o u r t is s a t i s f i e d o n a b a l a n c e o f p r o b a b i l i t i e s

t h a t t h e a p p l i c a n t s ' d e l a y i n g t a c t i c s a r e s t i l l c o n t i n u i n g

t o d a t e as m a n i f e s t e d in t h i s a p p l i c a t i o n .

In all t h e c i r c u m s t a n c e s o f t h e c a s e as o u t l i n e d a b o v e

I w o u l d d i s m i s s t h e a p p l i c a t i o n a n d d i s c h a r g e t h e r u l e w i t h

c o s t s and it is so o r d e r e d .
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