
CRI/APN/406/96"

IN THE HIGH COURT OF LESOTHO

In the matter between:

SABILONE MOTSIELOA Applicant

and

THE DIRECTOR OF PUBLIC PROSECUTIONS 1st Respondent

THE CLERK OF COURT 2nd Respondent

REASONS FOR JUDGMENT

Delivered by the Honourable Mr. Justice M.M. Ramodibedi

on the 30th day of August, 1996.

This is an application for review of certain case

No. CR. 282/96 of Maseru Magistrate's Court. The application

is made on Notice of Motion with prayers couched in the

following t e r m s : -

(a) Ordering the Second Respondent to dispatch

the record of the proceedings within

Fourteen (14) days of receiving this

application;

(b) Reviewing and setting aside the decision of

the Learned Magistrate as it contravenes

the Children's Protection Act 1980;

(c) Granting Applicant further and/or alter-

native relief.

On the 19th August 1996 I reviewed, corrected and set
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aside the decision of the learned trial M a g i s t r a t e in the

m a t t e r and intimated that reasons would f o l o w . These are

the r e a s o n s .

The accused appeared before a S u b o r d i n a t e C o u r t of the

First Class f o r Maseru d i s t r i c t charged with the c r i m e of

rape "or a l t e r n a t i v e l y a b d u c t i o n . "

I deem it c o n v e n i e n t to r e p r o d u c e the w h o l e c h a r g e

herein to h i g h l i g h t some of the i r r e g u l a r i t i e s that are

a p p a r e n t in the said p r o c e e d i n g s before the learned trial

M a g i s t r a t e . It r e a d s : -

"That the said accused is charged with the c r i m e of

R a p e .

In that upon or about the 28th day of J a n u a r y , 1 9 9 6 ,

and at or near L i k o l o b e n g in the M a s e r u d i s t r i c t ,

t h e said accused did u n l a w f u l l y and i n t e n t i o n a l l y

h a v e sexual i n t e r c o u r s e with 'Malebetha N o n y a n a , a

M o s o t h o f e m a l e who w a s at t h a t t i m e aged 14 y e a r s

and i n c a p a b l e in law of c o n s e n t i n g to sexual i n t e r -

c o u r s e , and did t h e r e b y commit the c r i m e of R a p e .

OR a l t e r n a t i v e l y A b d u c t i o n .

In t h a t upon or about t h e 28th day of J a n u a r y ,

1 9 9 6 , and at or near L i k o l o b e n g in the Maseru district,

the said accused did u n l a w f u l l y and i n t e n t i o n a l l y

t a k e and abduct 'Malebetha N o n y a n a , a m i n o r f e m a l e ,

out of the control and a g a i n s t the will of M o k e t e

N o n y a n a , her f a t h e r , and 'Malesoma N o n y a n a , her

m o t h e r , her lawful g u a r d i a n s , with the i n t e n t i o n of

m a r r y i n g or having sexual i n t e r c o u r s e with the said

'Malebetha N o n y a n a . "
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Now the i m p r e s s i o n created in the main c h a r g e that a

f e m a l e aged 14 y e a r s is " i n c a p a b l e in law of c o n s e n t i n g to

sexual i n t e r c o u r s e " is c o m p l e t e l y u n t e n a b l e in law. The

law, as I c o n c e i v e it to b e . is that at c o m m o n law a girl

o v e r the age of 12 y e a r s is d e e m e d c a p a b l e of c o n s e n t i n g

to sexual i n t e r c o u r s e .

See H u n t M i l t o n : South A f r i c a n C r i m i n a l Law and P r o c e d u r e

R e v i s e d E d i t i o n V o l . II at p 4 5 2 .

P e r h a p s the Public P r o s e c u t o r and the learned trial

M a g i s t r a t e had in mind w h a t is known as s t a t u t o r y rape

under Women and G i r l s ' P r o t e c t i o n P r o c l a m a t i o n N o . 1 4 of 1949

in t e r m s of which c o n s e n t is i m m a t e r i a l . W h a t e v e r the case

may be h o w e v e r I am satisfied that the c h a r g e as it stood was

f a t a l l y d e f e c t i v e and p r e j u d i c i a l to the a c c u s e d . It is

i m p o r t a n t that public p r o s e c u t o r s d e c i d e b e f o r e h a n d w h e t h e r

to proceed in t e r m s of the common law or in t e r m s of the

S t a t u t e . In turn the c h a r g e must m a k e it c l e a r to an accused

person what o f f e n c e it is intended to a l l e g e . This court

d i s a p p r o v e s of the hybrid type of c h a r g e that w a s p r e f e r r e d

in this c a s e .

The a c c u s e d ' s age r e f l e c t e d in the c h a r g e sheet is 16

y e a r s . I agree with M r . M a t o o a n e for the A p p l i c a n t that this

o u g h t to have put the p r e s i d i n g M a g i s t r a t e on inquiry as to

the c o r r e c t age of t h e a c c u s e d . Y e t , s u r p r i s i n g l y this was

not d o n e . Nor did the learned trial M a g i s t r a t e e s t i m a t e the

a c c u s e d ' s age in terms of section 340 of the Criminal Procedure

and E v i d e n c e Act 1 9 8 1 .

See M a t i a s e S e s e n e v M o h a l e ' s Hoek M a g i s t r a t e ' s C o u r t

and T h e A t t o r n e y - G e n e r a l CRI/Rev/169/89 (unreported)
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in which Cullinan C.J. had this to say:

" t h e r e is s u f f i c i e n t on t h e record to i n d i c a t e

t h a t t h e a c c u s e d a p p a r e n t l y g a v e t h e a p p e a r a n c e of

youth in t h e court b e l o w . That w a s s u f f i c i e n t to

put t h e m a g i s t r a t e on e n q u i r y . Once an a c c u s e d

a p p e a r s t o t h e c o u r t to be a child,then t h e c o u r t

is o b l i g e d to c o n d u c t an e n q u i r y as to t h e a c c u s e d ' s

a g e and to m a k e a d e t e r m i n a t i o n in the m a t t e r . T h e

learned trial M a g i s t r a t e in this case has t h e best

of e v i d e n c e a v a i l a b l e to h i m , that of a p a r e n t , yet

he n e v e r a s c e r t a i n e d t h e a c c u s e d ' s a g e . W h e r e a

p a r e n t is not a v a i l a b l e , or he is u n c e r t a i n as to

a g e , m e d i c a l e x a m i n a t i o n as to a g e can a l w a y s be

o r d e r e d . Any r e s u l t i n g d o u b t as to t h e e x a c t age

of an a c c u s e d , p a r t i c u l a r l y w h e r e t h e q u e s t i o n of

i m p r i s o n m e n t a r i s e s , m u s t o b v i o u s l y be b e n e f i c i a l l y

r e s o l v e d , in f a v o u r of the a c c u s e d . "

I r e s p e c t f u l l y a g r e e . F o r t u n a t e l y I have b e f o r e me an

a f f i d a v i t of the a p p l i c a n t ' s m o t h e r which c o n f i r m s that he

was only 16 y e a r s o l d .

I find it t o t a l l y i n e x c u s a b l e that even though the age

of the a p p l i c a n t was r e c o r d e d as 16 years in the c h a r g e c h e e t

yet this was of no c o n s e q u e n c e at all as the p r o c e e d i n g s

b e f o r e the learned trial M a g i s t r a t e show. The latter did not

sit as a C h i l d r e n ' s C o u r t in terms of the C h i l d r e n ' s Protection

Act No.6 of 1 9 8 0 . I o b s e r v e that he could only have sat as a

C h i l d r e n ' s C o u r t if the D i r e c t o r of Public P r o s e c u t i o n s had

d i r e c t e d so in terms of S e c t i o n 5 ( 2 ) of the C h i l d r e n ' s P r o t e c -

t i o n Act 1 9 8 0 . T h e r e was no such d i r e c t i v e by the D i r e c t o r

of Public P r o s e c u t i o n s .
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T h en the r e c o r d s h o w s t h a t this y o u n g a p p l i c a n t w h o was

u n r e p r e s e n t e d at the trial and w a s a p p a r e n t l y not e v e n

a d v i s e d as to his r i g h t s to legal r e p r e s e n t a t i o n c o n d u c t e d

his own d e f e n c e and w a s e x p e c t e d to c r o s s e x a m i n e c r o w n

w i t n e s s e s e f f e c t i v e l y . At the end of t h e day he w a s f o u n d

"guilty as c h a r g e d " on both " c o u n t s " and w a s s e n t e n c e d as

f o l l o w s :

C o u n t I :Four (4) y e a r s i m p r i s o n m e n t w i t h o u t

t h e o p t i o n of f i n e .

C o u n t II :Six (6) m o n t h s i m p r i s o n m e n t o r

M 6 0 0 . 0 0 f i n e .

The s e n t e n c e s w e r e o r d e r e d to run c o n c u r r e n t l y .

In my j u d g m e n t it c a n n o t be r i g h t in law t h a t a p e r s o n

who is c h a r g e d in the a l t e r n a t i v e may be f o u n d g u i l t y on

both a l t e r n a t i v e c h a r g e s at the same t i m e . T h i s is an

i r r e g u l a r i t y so g r o s s as to be a t r a v e r s i t y of j u s t i c e

c a l c u l a t e d to p r e j u d i c e the a c c u s e d . C o n s e q u e n t l y I c o n s i d e r

t h a t t h e r e has been a m i s c a r r i a g e of j u s t i c e in t h i s m a t t e r .

In m i t i g a t i o n of s e n t e n c e the a p p l i c a n t is r e c o r d e d as

h a v i n g u t t e r e d o n l y one s e n t e n c e n a m e l y "I ask t o be p a r d o n e d . "

Now t h i s C o u r t has r e p e a t e d l y w a r n e d p r e s i d i n g o f f i c e r s

not to play a p a s s i v e role at the s t a g e of m i t i g a t i o n of

s e n t e n c e but to a c t i v e l y help c a n v a s s p e r s o n a l c i r c u m s t a n c e s

of u n r e p r e s e n t e d a c c u s e d p e r s o n s w i t h a v i e w to passing a

p r o p e r b a l a n c e d s e n t e n c e . It is s h o c k i n g to see t h a t t h i s
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warning has gone unheeded to the detriment of the proper

administration of justice.

See Moeketsi Mots'oari v Rex CRI/A/22/84

in which the Honourable Acting Mr. Justice J.L. Kheola (as he

then was) made the following remarks:

"There is no doubt that many magistrates fail to

make any investigation into the personal circums-

tances of the accused before passing sentence.

The present case is a typical example of that.

After the verdict was pronounced the prosecutor

informed the Court that the accused had no previous

convictions. The record reads:

"In mitigation: Pray for clemency."

Sentence: Three years' imprisonment."

Clearly the trial court made no inquiry about the

personal circumstances of the appellant because if

it had done so the record would reveal that. The

proper procedure is that where an accused person

is not represented by a legal practitioner the

Court must make the investigation by putting

questions to the accused in order to find out why

he committed the offence and then consider an

appropriate sentence for him in the circumstances."

With respect I entirely agree.

To crown it all the learned trial Magistrate sentenced

the applicant to a term of imprisonment "without an option

of a fine" as aforesaid in total disregard to section 26 (1)

of the Children's Protection Act 1980 which crisply provides

that:

"No child shall be punished by imprisonment."
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T h e t r a g e d y , as I s e e i t , is t h a t m a n y M a g i s t r a t e s do

n o t f a m i l i a r i s e t h e m s e l v e s w i t h t h e C h i l d r e n ' s P r o t e c t i o n

A c t w i t h s h o c k i n g r e s u l t s as s h o w n a b o v e . O n e b e g i n s t o

w o n d e r h o w m a n y c h i l d r e n a r e l a n g u i s h i n g in p r i s o n s

t h r o u g h o u t L e s o t h o a m o n g s t h a r d e n e d c r i m i n a l s in c o n t r a v e n -

t i o n of t h e l e t t e r a n d s p i r i t o f t h e A c t .

In all t h e c i r c u m s t a n c e s o f t h e c a s e I am s a t i s f i e d

t h a t t h e r e w a s a m i s c a r r i a g e o f j u s t i c e and that t h e a p p l i c a n t

w a s t h e r e b y p r e j u d i c e d . I h a d t h o u g h t of a r e t r i a l b u t it

s e e m s t o m e t h a t t h e a p p l i c a n t w h o h a s a c t u a l l y s p e n t f o u r ( 4 )

m o n t h s a l r e a d y in p r i s o n a t h i s a g e and a m o n g s t h a r d e n e d

c r i m i n a l s h a s s u f f e r e d e n o u g h p u n i s h m e n t f o r w h a t a p p e a r s t o

b e no m o r e t h a n a b d u c t i o n f o r it s e e m s t o m e t h a t t h e

e v i d e n c e o n r e c o r d c l e a r l y s h o w s t h a t t h e a p p l i c a n t t o o k a w a y

t h e c o m p l a i n a n t w i t h t h e i n t e n t i o n t o m a r r y h e r as o p p o s e d t o

s i m p l y r a v i s h i n g h e r by w a y o f r a p e . He a c t u a l l y t o o k her to his

h o m e w h e r e s h e s p e n t t h e w h o l e n i g h t in t h e p r e s e n c e o f h i s

m o t h e r .

I a t t a c h d u e w e i g h t t o t h e a p p l i c a n t ' s c r o s s e x a m i n a t i o n

o f t h e c o m p l a i n a n t ' s m o t h e r ' M a l e b o n a N o n y a n a ( P W 3 ) t o t h e

f o l l o w i n g e f f e c t :

" Q : W h a t q u e s t i o n d i d I a s k y o u ?

A : N o n e .

Q : D i d I n o t a s k y o u w h e t h e r y o u w e r e

n o t a s k i n g f o r c a t t l e ( b o h a l i ) ?

A : Y o u d i d n o t . "

T h e a p p l i c a n t p e r s i s t e d w i t h t h i s q u e s t i o n in h i s c r o s s

e x a m i n a t i o n o f p o l i c e m a n T h a k a s o w h o m h e a s k e d : -
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"Q: What did PW3 say

A: She said she did not want your cattle."

In the circumstances I have come to the conclusion that

a retrial would not be proper.

In the result the convictions and sentences are set

aside and the accused is acquitted.

M.M. RAMODIBEDI

Acting Judge

For Applicant : M r . Matooane

For Respondent : No appearance


