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IN T H E H I G H C O U R T OF L E S O T H O

In t h e m a t t e r b e t w e e n :

D O R B Y L V E H I C L E T R A D I N G F I N A N C E C O . ( P T Y ) L T D . P l a i n t i f f

( F o r m e r l y C o m m e r c i a l V e h i c l e F i n a n c e ( P t y ) L t d . )

and

M A I S A J O H A N N E S M A T S A B A D e f e n d a n t

R U L I N G

D e l i v e r e d by t h e H o n o u r a b l e M r . J u s t i c e M . M . R a m o d i b e d i

A c t i n g J u d g e on t h e 3 0 t h d a y of A u g u s t , 1 9 9 6

T h i s is an a p p l i c a t i o n f o r a b s o l u t i o n f r o m t h e i n s t a n c e .

T h e f a c t s of t h e c a s e a r e b r i e f l y as f o l l o w s :

On 3 1 s t M a y , 1994 t h e p l a i n t i f f f i l e d a m e n d e d p a r t i c u l a r s

of c l a i m p r a y i n g f o r p a y m e n t of t h e s u m s of R 3 6 9 8 0 6 - 6 3 ,

R 2 2 3 7 5 7 - 6 2 and R 3 5 2 9 0 0 - 4 5 r e s p e c t i v e l y as b e i n g b a l a n c e s

a r i s i n g o u t of w r i t t e n i n s t a l m e n t s a l e a g r e e m e n t s it had

e n t e r e d into w i t h t h e D e f e n d a n t . T h e s a i d w r i t t e n a g r e e m e n t s

w e r e d u l y a t t a c h e d as a n n e x t u r e s " A " , " B " and " C " r e s p e c t i v e l y .

T h e D e f e n d a n t in his p l e a f i l e d of r e c o r d on 2 0 t h M a y

1 9 9 4 a d m i t t e d t h e said a g r e e m e n t s a d d i n g t h a t t h e a g r e e m e n t s

w e r e " c a n c e l l e d by m u t u a l a g r e e m e n t b e t w e e n t h e p a r t i e s . "

2 / . . .



- 2 -

It is c o m m o n c a u s e f r o m t h e p l e a d i n g s t h a t on 3 0 t h J u l y

1 9 9 2 t h e D e f e n d a n t n o t i f i e d t h e P l a i n t i f f in w r i t i n g of h i s

i n t e n t i o n to t e r m i n a t e w i t h i m m e d i a t e e f f e c t , t h e a f o r e s a i d

a g r e e m e n t and t h a t t h e l a t t e r a c c e p t e d d e f e n d a n t ' s r e p u d i a t i o n

o f t h e a g r e e m e n t s on t h e s a m e d a t e .

In p a r a g r a p h 3 of h i s p l e a t h e d e f e n d a n t f u r t h e r a d m i t s

t h a t he d u l y d e l i v e r e d t h e v e h i c l e s t o t h e p l a i n t i f f w h o t o o k

p o s s e s s i o n t h e r e o f .

It is in p a r a g r a p h 4 of h i s p l e a t h a t t h e D e f e n d a n t s e t s

o u t h i s d e f e n c e in t h e f o l l o w i n g w o r d s :

" D e f e n d a n t a v e r s t h a t a t t h e t i m e o f c a n c e l l a t i o n

o f t h e a g r e e m e n t s a f o r e s a i d t h e r e w a s a f u r t h e r

v e r b a l a g r e e m e n t b e t w e e n t h e P l a i n t i f f a n d h i m s e l f

t o t h e e f f e c t t h a t t h e v a l u e o f t h e m o t o r v e h i c l e s

all o f w h i c h w e r e in v e r y g o o d c o n d i t i o n w o u l d b e

u s e d t o d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g . T h i s

t h e D e f e n d a n t a v e r s w a s d o n e a n d a s s u c h t h e r e is

n o m o n e y o w i n g by D e f e n d a n t t o P l a i n t i f f as a l l e g e d

o r a t a l l . "

T h e D e f e n d a n t f u r t h e r " a v e r s t h a t t h e r e is no b a l a n c e

o u t s t a n d i n g and o r d u e to P l a i n t i f f as a l l e g e d o r at a l l . "

T h i s is in p a r a g r a p h 5 of h i s p l e a .

P l a i n t i f f c a l l e d t w o w i t n e s s e s in s u p p o r t of its c a s e

n a m e l y PW1 R e y m o n d M a r c e l K e m p and P W 2 N e v i l D a v i d S m i t h

a f t e r w h i c h it c l o s e d its c a s e .

T h e e v i d e n c e of PW1 R e y m o n d M a r c e l K e m p is b r i e f l y t h a t

he is e m p l o y e d by P l a i n t i f f as G e n e r a l M a n a g e r . He j o i n e d
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t h e P l a i n t i f f c o m p a n y in F e b r u a r y 1 9 9 4 . He is a l s o a d i r e c t o r

of t h e c o m p a n y . As D i r e c t o r and G e n e r a l M a n a g e r he is in

c o n t r o l of d o c u m e n t s r e l a t i n g to the m a t t e r b e f o r e c o u r t . The

a c c o u n t i n g and f i n a n c i n g f u n c t i o n s fall d i r e c t l y u n d e r him as

well as legal m a t t e r s a f f e c t i n g P l a i n t i f f c o m p a n y . He is the

c u s t o d i a n of r e c o r d s of the c o m p a n y . He r e f e r s t h e c o u r t to

and h a n d s in w i t h the c o n s e n t of M r . M a t o o a n e f o r t h e D e f e n d a n t

a c e r t i f i c a t e E x . "A" of w h i c h he is t h e a u t h o r . He e x e c u t e d

the said c e r t i f i c a t e in t e r m s of S e c t i o n 16 of t h e a g r e e m e n t s

b e t w e e n t h e p a r t i e s .

I p a u s e here to o b s e r v e t h a t s e c t i o n 16 of t h e a f o r e s a i d

a g r e e m e n t s b e t w e e n the p a r t i e s b e a r s the h e a d i n g " C e r t i f i c a t e

of i n d e b t e d n e s s " and its full t e x t p r o v i d e s as f o l l o w s :

"A c e r t i f i c a t e u n d e r t h e h a n d o f any d i r e c t o r o r

m a n a g e r f o r t h e t i m e b e i n g of t h e S e l l e r in

r e s p e c t o f any i n d e b t e d n e s s of t h e B u y e r h e r e -

u n d e r o r in r e s p e c t of a n y o t h e r f a c t s h a l l be

p r i m a f a c i e e v i d e n c e of t h e B u y e r ' s i n d e b t e d -

n e s s t o t h e S e l l e r a n d / o r o f s u c h o t h e r f a c t it

s h a l l n o t be n e c e s s a r y t o p r o v e t h e a p p o i n t m e n t

o f t h e p e r s o n s i g n i n g a n y such c e r t i f i c a t e . "

I o b s e r v e f u r t h e r t h a t t h e said c e r t i f i c a t e E x . "A" is

in a f o r m of an a f f i d a v i t in w h i c h PW1 s t a t e s i n t e r a l i a , t h a t

the D e f e n d a n t is p r e s e n t l y i n d e b t e d to t h e P l a i n t i f f in the

a m o u n t s c l a i m e d in the s u m m o n s . In each of the t h r e e c o n t r a c t s

c o n c e r n e d PW1 d e a l s in his a f f i d a v i t w i t h f i g u r e s r e l a t i n g to

t h e b a l a n c e as per c o n t r a c t , f i n a n c e c h a r g e s , less i n s u r a n c e

r e f u n d , less v a l u a t i o n , a g e n t s c o s t s v a l u a t i o n f e e s , p l u s
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i n t e r e s t at t h e r a t e of 2 9 % .

P W 1 ' s r e s p o n s e to D e f e n d a n t ' s p l e a t h a t t h e r e w a s a

f u r t h e r v e r b a l a g r e e m e n t b e t w e e n P l a i n t i f f and h i m s e l f to t h e

e f f e c t that t h e v a l u e o f t h e m o t o r v e h i c l e s w o u l d be u s e d t o

d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g is t h a t a s f a r a s he is

a w a r e t h e r e is no s u c h a g r e e m e n t a d d i n g t h a t "at t h a t s t a g e

it w o u l d h a v e b e e n i m p o s s i b l e t o s a y w h a t the. v a l u e of t h e

v e h i c l e s w o u l d b e . At t h a t s t a g e w e w e r e w a i t i n g f o r t h e

a s s e s s o r s t o s a y w h a t t h e v a l u e w a s . "

T h e e v i d e n c e of P W 2 N e v i l D a v i d S m i t h is b r i e f l y t h a t in

J u l y 1 9 9 2 he w a s e m p l o y e d at B u s a f . H e is a w a r e o f t h e c a s e

b e f o r e c o u r t and he p e r s o n a l l y k n o w s t h e D e f e n d a n t . H e had

d e a l i n g s w i t h t h e l a t t e r . In 1 9 9 2 h e w a s i n s t r u c t e d by h i s

s u p e r i o r s to t a k e t h r e e v o l u n t a r y s u r r e n d e r d o c u m e n t s to t h e

D e f e n d a n t f o r h i s s i g n a t u r e . It is c o m m o n c a u s e t h a t t h o s e

d o c u m e n t s r e l a t e d t o t h e t h r e e w r i t t e n a g r e e m e n t s b e t w e e n t h e

p a r t i e s as e a r l i e r s t a t e d . P W 2 s p e c i f i c a l l y t o l d t h e c o u r t

t h a t t h o s e d o c u m e n t s r e l a t e d t o t h e t h r e e m o t o r v e h i c l e s in

d i s p u t e . He i d e n t i f i e d t h e s i g n a t u r e s at t h e b o t t o m of e a c h

d o c u m e n t s as b e l o n g i n g t o t h e D e f e n d a n t and h i m s e l f . T h e

D e f e n d a n t v o l u n t a r i l y s u r r e n d e r e d t h e t h r e e m o t o r v e h i c l e s in

d i s p u t e a n d e v e n s i g n e d . It is P W 2 ' s e v i d e n c e t h a t t h e r e w a s

no a g r e e m e n t t h a t t h e s u r r e n d e r i n g o f t h e m o t o r v e h i c l e s w o u l d

e x t i n g u i s h t h e d e b t s o w i n g . P W 2 h a n d e d t h e t h r e e v o l u n t a r y

s u r r e n d e r d o c u m e n t s in q u e s t i o n as e v i d e n c e and t h e y w e r e m a r k e t

EX " C " c o l l e c t i v e l y .

It is a g a i n s t t h e b a c k g r o u n d a s b r i e f l y o u t l i n e d a b o v e

t h a t M r . M a t o o a n e f o r t h e D e f e n d a n t a p p l i e d f o r a b s o l u t i o n f r o m
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t h e i n s t a n c e a t t h e c l o s e o f P l a i n t i f f ' s c a s e .

N o w t h e l a w , a s I c o n c e i v e it t o b e , is t h a t t h e t e s t

t o b e a p p l i e d in d e t e r m i n i n g w h e t h e r a b s o l u t i o n f r o m t h e

i n s t a n c e s h o u l d b e g r a n t e d a t t h e c l o s e o f t h e c a s e f o r t h e

P l a i n t i f f is w h e t h e r t h e r e i s e v i d e n c e u p o n w h i c h a c o u r t ,

a p p l y i n g i t s m i n d r e a s o n a b l y t o s u c h e v i d e n c e m i g h t ( n o t

s h o u l d ) f i n d f o r t h e P l a i n t i f f . T h e l e a d i n g c a s e in t h i s

r e g a r d is G a s c o y n e v P a u l a n d H u n t e r 1 9 1 7 T P D 1 7 0 a t 1 7 3 p e r

D e V i l l i e r s J P .

I t is f u r t h e r i n s t r u c t i v e t o n o t e t h a t " t h e c o u r t s h a v e

f r e q u e n t l y e m p h a s i s e d t h a t a b s o l u t i o n s h o u l d n o t b e g r a n t e d

a t t h e e n d o f t h e P l a i n t i f f ' s e v i d e n c e e x c e p t in v e r y c l e a r

c a s e s , a n d t h a t q u e s t i o n s o f c r e d i b i l i t y s h o u l d n o t n o r m a l l y

b e i n v e s t i g a t e d u n t i l t h e c o u r t h a s h e a r d a l l t h e e v i d e n c e

w h i c h b o t h s i d e s h a v e t o o f f e r -" H o f f m a n & Z e f f e r t t : T h e

S o u t h A f r i c a n L a w o f E v i d e n c e p . 5 0 8 .

Y e t d e s p i t e t h i s c l e a r p r i n c i p l e o f t h e l a w a s p r o p o u n d e d

a b o v e M r . M a t o o a n e f o r t h e D e f e n d a n t s e e k s t o r e l y o n c r e d i b i -

l i t y . A s I u n d e r s t a n d h i s a r g u m e n t h e s u b m i t s t h a t D e f e n d a n t ' s

v e r s i o n a p p e a r i n g in p a r a g r a p h 4 o f h i s p l e a a s a f o r e s a i d

s h o u l d b e b e l i e v e d a t t h i s s t a g e n a m e l y t h a t " t h e v a l u e o f t h e

m o t o r v e h i c l e s a l l o f w h i c h w e r e in v e r y g o o d c o n d i t i o n w o u l d

b e u s e d t o d e f r a y t h e e n t i r e d e b t o u t s t a n d i n g . "

M r . M a t o o a n e r e l i e s h e a v i l y o n EX " B " a n d t h e m a i n p a r t

o f his c r o s s e x a m i n a t i o n o f P W 1 w a s d i r e c t e d a t t h i s e x h i b i t .
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I d e e m it c o n v e n i e n t to r e p r o d u c e t h e said e x h i b i t w h i c h is

a t e l e f a x e m a n a t i n g from P l a i n t i f f ' s c r e d i t c o n t r o l l e r , o n e

M r s . S u s a n B u c h l i n g ( B u s a f ) . It is d a t e d 6th May 1 9 9 2 and

it r e a d s as f o l l o w s :

"To : M r . M . J . M a t s ' a b a

D a t e : M a y 6, 1 9 9 2

F r o m : S u s a n B u c h l i n g ( B u s a f )

R e : L e y l a n d B u s e s S e t t l e m e n t s

Y o u r s e t t l e m e n t on t h e 3 L e y l a n d b u s e s is a s

f o l l o w s : -

1 9 9 0 L e y l a n d 1 7 / 2 8 0 = R 5 7 4 0 5 7 - 3 9

1 9 9 0 L e y l a n d 1 7 / 2 8 0 = R 3 9 0 1 3 2 - 4 0

1 9 9 0 L e y l a n d 1 7 / 2 8 0 = R 5 7 1 9 9 3 - 5 O

S e t t l e m e n t s are v a l i d u n t i l t h e 2 7 t h M a y 1 9 9 2 .

T h e 4 ERF b u s e s are f u l l y paid f o r .

Y o u r s f a i t h f u l l y ,

M r s . S . B u c h l i n g

C r e d i t C o n t r o l l e r . "

P W 1 ' s r e s p o n s e to t h i s e x h i b i t is t h a t any r e a s o n a b l e

p e r s o n w o u l d d o u b t it b e c a u s e it is on B u s a f ' s l e t t e r h e a d s

and t h a t B u s a f is a d i f f e r e n t c o m p a n y f r o m P l a i n t i f f . M o r e -

o v e r M r s . S u z a n B u c h l i n g had no a u t h o r i t y to c o m m i t t h e

p l a i n t i f f c o m p a n y as a l l e g e d in E x . " B " . It is f u r t h e r P W 1 ' s

e v i d e n c e t h a t the said M r s . S u z a n B u c h l i n g is c u r r e n t l y s e r v i n g

a t e r m of i m p r i s o n m e n t for h a v i n g d e f r a u d e d t h e p l a i n t i f f

c o m p a n y in some i n s u r a n c e c l a i m s . It s e e m s to me t h e r e f o r e

t h a t it may well be t h a t she f r a u d u l e n t l y e x e c u t e d E x . " B " or

t h a t she did so bona f i d e . H e r h o n e s t y and a u t h o r i t y to bind

t h e p l a i n t i f f are at s t a k e . W h a t e v e r the c a s e may be t h i s

c o u r t r e f u s e s to be d r a w n into m a t t e r s of c r e d i b i l i t y at t h i s

s t a g e .
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I c o n s i d e r t h a t t h e e v i d e n c e of PW1 and PW2 as o u t l i n e d

a b o v e is such t h a t a r e a s o n a b l e c o u r t p r o p e r l y a d v i s e d t h e r e t o

m i g h t find f o r t h e p l a i n t i f f . I a t t a c h d u e w e i g h t to the

f a c t t h a t PW1 w a s n o t c h a l l e n g e d on h i s e v i d e n c e b a s e d on

EX "A" w h i c h is a c l e a r p r i m a f a c i e p r o o f of D e f e n d a n t ' s

i n d e b t e d n e s s to t h e P l a i n t i f f .

I h a v e a l s o not lost s i g h t of D e f e n d a n t ' s a c k n o w l e d g e m e n t

of i n d e b t e d n e s s to p l a i n t i f f in EX " C " in w h i c h he s t a t e s :

"I do h e r e b y a g r e e and u n d e r t a k e t o pay t o t h e

C o m p a n y , u p o n a d v i c e r e c e i v e d f r o m t h e m or on

t h e i r b e h a l f , t h e a m o u n t of t h e d i f f e r e n c e

b e t w e e n t h e b a l a n c e of t h e p u r c h a s e p r i c e d u e

by m e on t e r m i n a t i o n ( i n c l u s i v e of I n t e r e s t

on A r r e a r s , e x p e n s e s a n d legal c h a r g e s of

w h a t s o e v e r n a t u r e i n c u r r e d by t h e C o m p a n y

a r i s i n g d i r e c t l y or i n d i r e c t l y o u t of my

d e f a u l t in r e s p e c t of any of t h e t e r m s and

c o n d i t i o n s of t h e said A g r e e m e n t ) and t h e

A p p r a i s e d V a l u e of t h e said m o t o r v e h i c l e /

t r a i l e r or t h e n e t t p r o c e e d s of t h e s a l e

t h e r e o f at t h e C o m p a n y ' s o p t i o n . "

T h e r e is again the a s p e c t of the e v i d e n t i a l b u r d e n as I

see it a r i s i n g f r o m D e f e n d a n t ' s a f o r e s a i d a v e r m e n t in p a r a -

g r a p h 4 of his plea a l l e g i n g a " f u r t h e r v e r b a l a g r e e m e n t "

t h a t the o t h e r f o u r buses (which are n o t t h e s u b j e c t m a t t e r

of t h i s d i s p u t e ) w o u l d be used to d e f r a y the e n t i r e o u t s t a n d i n g

b a l a n c e . It is D e f e n d a n t ' s c a s e t h a t t h e s e o t h e r f o u r b u s e s

h a v e b e e n f u l l y paid for but t h i s is d e n i e d on b e h a l f of

p l a i n t i f f . It s e e m s to me on the p r i n c i p l e of he w h o a l l e g e s

m u s t p r o v e it is logical t h a t D e f e n d a n t b e a r s the e v i d e n t i a l

b u r d e n of p r o v i n g the a l l e g e d p a y m e n t s p a r t i c u l a r l y as M r .

M a t o o a n e put the f o l l o w i n g q u e s t i o n to P W 1 : -
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"Q: Is there a possibility that there might

be bogus receipts issued and the money

was not received by Dorbyl?

A: After investigations done there is no

such possibility."

I am fortified in the view that I take in this matter by

the judgment of Harcourt J. in Desai v Innan & C o . 1971 (1)

S.A. 43 at 51 in which the learned judge had this to say:-

"Now it is clear that the onus in the general

sense of the duty on a person claiming some-

thing from another in a court of law to

satisfy the court that he is entitled to it

(Pillay v Krishna and A n o t h e r , 1946 A . D . at

p 951) is on the judgment c r e d i t o r . But w h e r e ,

as h e r e , the judgment debtor seeks to avoid

liability not by denying liability on the

contract or the judgment based upon such

c o n t r a c t , but upon a claim that the obliga-

tions involved have been d i s c h a r g e d , t h e n , in

my j u d g m e n t , the onus is upon him to establish

such d i s c h a r g e . This was held to be so in

regard to a plea of payment in Pillay's c a s e ,

supra at p. 9 5 8 . "

With respect I entirely a g r e e .

Finally I attach due weight to clause 18 of the agreement

between the parties herein to the following effect:

This Agreement constitutes the entire Agreement

between the parties hereto . No Agreement at

variance with the terms and conditions of this

Agreement shall be of any force or effect

unless it is in writing and signed by the parties

to this Agreement.

9/...
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T h e B u y e r d e c l a r e s t h a t t h i s A g r e e m e n t w a s

f u l l y c o m p l e t e d at s i g n a t u r e t h e r e o f and

t h a t the p a r t i c u l a r s in t h i s A g r e e m e n t are

c o r r e c t in all r e s p e c t s . "

It s e e m s to me t h e r e f o r e that D e f e n d a n t ' s r e l i a n c e on

the a l l e g e d " f u r t h e r verbal a g r e e m e n t " c a n n o t s t a n d .

In all the c i r c u m s t a n c e s of this c a s e I r e p e a t even at

the risk of o v e r - b u r d e n i n g t h i s j u d g m e n t t h a t t h e r e is e v i d e n c e

upon w h i c h a r e a s o n a b l e c o u r t p r o p e r l y a d v i s e d m i g h t find for

p l a i n t i f f . The a p p l i c a t i o n for a b s o l u t i o n from the i n s t a n c e

is g r o s s l y m i s c o n c e i v e d and it is hereby a c c o r d i n g l y d i s m i s s e d

with c o s t s .

M . M . R A M O D I B E D I

J U D G E

For P l a i n t i f f : M r . M a l e b a n y e

For D e f e n d a n t : M r . M a t o o a n e


