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Belivered vy the Honourable Mrs.

AFPELLANT

RESPONDENT

JUDGMENT

Justice K.J. Gun:

on the 7th day of June 1995
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niz Appelilant and

Lrmesd Hobbery oy Ha

piganTvatchman at those business premises was frightened by

who fired scone

cafe.

seru Resident Magistrate on 8/02/96.

to {(8) eight vears i1imprisonment.

outliine of the admitted facts showed the court that

another were convicted of the crime of

The Two

C were convicted on their own plea of gullt to the charge.

of the

one

nis apbellant, has appealed against both the convicrion and

tha

the

snots to the ground and forced NiMi To

'n the said cafe one Lucy Mchloai was asleep.
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fhe must have been awakened. Lucy Mohliscail wzs shot on
leg by one of the robbers., By the use 0f these viglani means Ths
robbers forced Lucy te part with MBO0-00 which was in her carv

and custody.

These facts were admitted by the two accused, Having
pleaded guilty to the charge and having adamitted the factus
outlined by the public prosecutor, there was no trial a&s such,
The court adopted the procedure as provided in t=rms of sscrion
240 (1) (b) CRIMINAL PROCEDURE & EVIDENCE ACT 198i. Tns terms

of thatv provision were complied with fully.

The first ground of appeal is that the c¢ourt acug errad

and/or misdirected itself by feiling to explain o ths zppesilant
the latter’'s right to legal representation in visw of the sericus
nature of the charge levelled against him. It was argusdé on

appellant’s behalf that there is definitely a dury placsd on the
trial magistrate to explain to the accused his rignts te lzgal

representation.

There is no automatic legal aid available to all accused in

criminal trials. A great number of acoussd psrzons  in
magistrate’s ¢ourt, appear in person. In the Zourt of App=sl,

Judge of Appeal Ackermann in the case of PHIMOLO EEU
Court of Appeal (CRI) No.5 of 1%8% - emphasised ths importancs

of informing unrepresented accused of his legal rights in regard



to legal represencation at the commencement of his trial. The

guestlon OF information or advice to the accused as regards his

right To legal representation, has been dealt with in quite & few

cases 2y the High Court. See LEHLOHONOLO PULUMO v REX
CRIJA/Z27/88; MOZKETSI MOTSOARI V REX CRI/Ar22/84,; NDAEE

EHOARAT ¥V DRP CRI/APN/614/93

KUARY KHOARAZ v D.F.P CRI/APN/614/93. Bearing in mind
the time rfactor, the feeling with regard to placing a duty upon
the Judicial Officer to inform the accused of his right to legal
representation nas been, gradually, losing its weight and

imporTance. Nowadays, everybody in Lesotho knows about lawyers

znd the services provided by the lawyers. Lesotho is & small

™t

ce. its population of about 2 two million is but a fraction
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cf the populacicon of some cities such as JOHANNESBURG, CAIRO or
NEW YURE. The modes of communication have fastly improved. The
campaign for numan Rights 1in this era of Human Rights, was
zrv=d ip Lesotho in the late eighties or early nineties. Non-
Governmental organisations took upon themselves the

Tty to educate and make people aware of their rights.
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ESDONS
The present numbers of lawyers in Lescotho are a proof that cthe

pDeonis nave hscome aware of the need for their services. Even

f there was a duty placed upon the judicial officer te inform
the accused at the commencement of the c¢riminal trial, of his
rights rto legal representation, such a duty would now be

superfivous. In the case of NDABE KHOARAI v DPP - SUPRA the



Honourable Acting Mr. Justice 7. Monapiiathi as he then was, had
this to say:
"I believe that as a general rule a presiding offi

i
not obliged to advise an accused person o seek
representation,”

Honourable Judge Monaphathi was dealing wiuth the case
identical with our present case in many respects. The accused
had pleaded quilty to the charge. The Public Frosecutsr nad
cutlined the facts which the accused proceeded to admit. There
is no complaint against the accused’'s understanding and
appreciation of the charge. The facts outlined bv the nublic
prosecutor spell out in no uncertain terms the essential elements
that constitute the crime of armed robbery. This were admitted
by the two accused. The procedure which the court must hava
followed when an accused tenders a plea of guilt is found in
section 240 (1) (b) CRIMINAL PROCEDURE AND EVIDENCE ACT 1981,
This section makes no provision for a trial as such. There 1s
no need for the presentation of the accused person’s case. The
accused who pleaded guilty had no defence to nut hazfore the
court., The legal skill or expertise is required gniv where thers
is a need to present a case to the court. This robbeary was
committed on 6/09/1994. Almost one and half years larver when tne
accused appeared before court to answer the charge, thes court is
expected to decline to proceed and advise the accused to go and
lopk for a defence lawyer. The accused did not indicate to the

court his need to be legaliy represented.
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The record of the proceedings does not show  the appellant
handicappred in anyway. Furthermore there appear to be no

prejudice suffered by the appellant in those proceedings.

In the case of § v MBONANI 1988 (1) SA 191 at Page 196 H -
J JULGE GOLDSTONE expressed a view that sometimes there is a n&ed

or legal representation and not at all times in every serious

1

iminal charge. The exact terms used by the honourable judge
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Goldstone are: "4 failure on the part of a judicial officer o

G

ao this {meaning to inform the accused of his right to legal
representation and how to go about to secure it), having regard

to the circumstances of a particular case, may result in aa

unfeir tvial im whicn there may well be a complete failure of

justice. {My underiining}. The significance of my underliinin

[

of thess words is to highlight the permissiveness as opposaed te
mandatory nature of the words used. Under certain circumstances
of a wmarcvicular case there may be a need for the accused to be
legally represented. In my view, that need becomes acute where
ther= 1% a need tor the accused to present his own defence to the
court. Wwnere the accused plays no significant part except to

nd:

-

a

are his understanding, appreciation and admittance of the

facts there is no need for legal expertise or skill.

Tne procedure provided £for under section 240 CRIMINAL
PROCEDURE AND EVIDENCE ACT 1981 is deliberately intended to

safford an easy, quick and cheap way, whereby accused persons are
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afforded an opportunity to unladen their burdened souis of the
evils attendant to crime. Our law should not be caonstrued in =

fashion that it takes care only of those who want to fight and
challenge it, The law must be construed to care for all
different types of people. lThose who regret what they tiave cone
and wish to make clean breast to get over with it must have the
justice services available to them under this provision, secticn
240 CRIMINAL PROCEDURE AND EVIDENCE ACT. Tnere 1is no evidence
that the appellant suffered any prejudice by admitting to the
charge and facts without his legal representative, moreover he

did not indicate in anyway, that he needed a lawyer.

The rest of the grounds of this appeal deal with the
sentence.  The court aquo 1is said to heve erred and/or
misdirected itself by failing to canvass and take into acsount
personal circumstances of the appellanc. Tne record of the
proceedings shows that there were no previous convictions putf ©o

and admitted by both accused. The court wmust theretfore have
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treataed them both as firstr offenders more especialliy wh
appellant himself indicated thus to that court.
strive hard to treat each accused as a separate and differenc
individual depending on the particular circumstances of each
case. The appellant’s co-accused 1s siy vyears [Ris senior.
Appellant is 24 years old. His co-accused is 30 vears o0iéd. 1In
their address to court in mitigation of ssntence both asked for

2 lenient type of sentence without indicating any pecuilar



personal circumstances. The court did aor extract them either,
The court has no idea whether or not they are employed. If they

are married or single and/or if they have families, Had these

or something similar been drawn to tne attention of the court
aguo, could that court have come to a different type of sentence?
I doubt especially because the learned resident magistrate gave
nigs reasons justifying the type of sentence meted out. This

being an appeal there was still no mention of any personail

circumstances,

First of all, the appellant and others went about by night
to reh businesses. That, this is a premeditated and pre-planned
type of offence, does not need evidence to establish. The
statement 0f agreed facts showed the court that there were others
apart from these two. According to his co-accused those others
were shot and killed as and when they robbed other shops. It 1is
from the nature of the type of robbery with which the appellant
Wa s charged that the learned resident magistrate came to this
conctusion. There must have been a prior discussion to select
the area and the shows or cafes to be attacked. From the fact
that other robbers got killed while in the process of robbing
cthier chops the learned resident magistrate formed the impression
that there was a spade of robberies. Again as it appears from

his reasons for sentence he had personal knowledge of cases of

robbery reaching the courts. The gangs operating in the manner



the appellant and his gang operated, is unwelcome phenomenon to
our society., If others had been killed while in the process of
robbing other tafes, that must be a clear indication that people
are prepared to defend themselves and their rights in their -
property. THe courts must be seen to play their part so that
people are not encouraged to take the law into their own hands
fdr the fear that. the courts will let the culprits off very

lightly.

The appeal is dismissed.

K.J. GUNI

JUDGE

For Appellantiy : Mr. Ramodibeli:

For the Crown : Mr. Lenono



