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JUDGMENT

Delivered by the Honourable Mr. Justice G.N. Mofolo
on the 18th dav of October. 1996.

This is a matter in which Mokhotlong Constituency Committee
of Basutoland Congress Party, Thabana-Morena Constituency
Committee of Basutoland Congress Party and Khubelu Constituency
Committee of Basutoland Corfgress Party referred to herein as the
Ist. 2nd, and 3rd applicants respectively made an application
against Pakalitha Mosisili (lst Respondent) and 30 other

respondents, for an order couched in the following terms:-

1. Permitting short service and/or dispensing with the
rules of this honourable court relating to service and

periods of notice-and hearing the matter on an urgent

basis.

2. That a Rule Nisi be issued returnable on the date and
time to be determined by this honourable court, calling

upon the respondents to show cause, if any, why:-

(a) Fourteenth to thirteeth respondents shall not be

ordered jointly and severally, not to hand over the
property and administration of the thirty-first

respondent to the first to thirteenth respondents
pending the determination of this application.

{b) The proceedings of the Annual Conference of the
thirty-first respondent held on the 8th teo 1llth
March, 1996 shall not be nullified.

{c) The purported election of the first to thirteenth
respondent to the National Executive Committee of
the 3tst respondent shall not be declared

unconstitutional and null and void.



—_ 3 —_

(d) First and thirteenth respondents shall not be
interdicted forthwith from unlawfully interfering
with the property, administration and affairs of the
thirty~-first respondent pending the finalisation of
the application.

(e) Fourteenth to thirty respondents shall not be
directed to make necessary arrangements for the
holding of the Annual Conference of the thirty-first
respondent and conduct same in accordance with the
provisions of this constitution of the thirty-first

respondent.

(f) Respondents shall not be ordered to pay costs but
only in the event of opposing the orders sought

herein.

(é) Applicants shall not be granted such further and/or
alternative relief.

The application was lodged with the Registrar of this court on
the 14th March, 1996 and-the same day a Rule Nisi was granted in

terms of prayers 2 (a) and (d) and made returnable on the 2%th
March. 1996. The application appears to have been served on some
respondents on the 15th and 18th March, 1996 and .was according@y
opposed. However, on the 28th March, 1996 a set of applications

were lodged with the Registrar of this court seeking an order

respectively: -

{. Disposing with the rules of this hondurable court
pertaining to notice and service and/or permitting short

notice and hearing the matter as of .urgency.

2. Granting the applicants leave to intervene as applicants

in the proceedings pending before this honourable court

in CIV/APN/84/96.

3. Directing any party opposing the granting of the orders

sought to pay costs.
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4. Granting the applicants such further and/or alternative
relief,

and

(a) First and second applicants shall not be granted
leave to intervene in a certain matter, namely;
CIV/APN/84/96 pending before the above honourable
court and be joined as the 4th and 5th applicants

respectively.

{b) Respondents shall not be ordered to pay costs only
in the event of contesting this application.

{c) Applicants shall not be granted further and/or
alternative relief.

The apblication having been opposed was, nevertheless, after
argument, granted and the i1intervening parties were made

respectively, applicants nos. 4, 5, 6 and 7.

The court being reluctant to decixde the issues on paper
listened to brief addresses by counsels for the applicants ;nd
-respondents on the propriet& or otherwise of referring spec?fic
issues to evidence and the court taking advantage of Rule 8 of

the Rules of the High Court sub~rule 14, which reads:

If in the opinion of the court the application cannot
properly be decided on affidavit the court mav dismiss
the application or may make such "an order as it seems
appropriate with a view to ensuring a just and
expeditious decision. In particular, but without
limiting its discretion, the court may direct that oral
evidence be heard on specified issues with a view to
resolving any dispute of fact and to that end may order
any deponent to appear personally or grant leave for his
or any other person to be subpoenaed to appear to be
examined and cross-examined as a witness, or it may order
that the matter be converted into a trial with
appropriate directions as to pleadings and definition of
issues, or otherwise as the court may deem fit.

ordered that oral evidence be led on specified issues.
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The specified issues were spelled out by the court as:-
(1) Membership
(2) Reports
(3) Delegation
(4) Method of voting

(5) Provincial Delegation.

The first witness of the applicants was Sehloho Sehlcoho who
testified that he lived at "Mahuu’s at Rothe in the districts of
Maseru. Was aware of the case he was facing and had filed an
affidavit to the effect. He was a registered member of the
B.C.P. and had a membership card which he showed the court. The
mempbership card had been issued in 1995 and his constituency was
Tiametlu No.29, He remembered the Annual General Conference of
the” 3lst respondent which started-on 8th March, 1996 in "his

presence though he was not a delegate.

The National Executive Committee had issued instructions
that security personnel were to be detailed to ‘monitor and
tontrol manner of entry at the ;onferenc& hall gatess ensuring
that entry by delegates was by cards éﬁly at the Co-operative
Conference Hall near the stadium. He had commenced his duties
as security persconnel on 8th March, 1996 at about 11.00 a.m.-
On the 9th March, 1996 he had resumed his duty to check on the
delegates as for example, possession of dangerous weaéons. fhe
delegation had. like the leader to the Basutoland Congress Party,

entered through the gates. It was after the leader went out that

a commotion started at the gate for there were people who pressed
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to enter without cards. A message had been relayed to Ntja

Nchochoba a member of the Central Committee that the security was

endangered.

The situation had deteriorated badly when he appealed to the
lst'respondent and Deputy Premier. After the Deputy leader’s car
had gone out of the gate there were many people gathering at the
gate. In about 3 — 4 minutes the deputy leader returned and when™
his car reached the gate fhey were not able to open the gates and
the car could not pass for if it did so.people were going to
stream in Nchochoba had come on the scene and ordered the

security to open gates so that the car could move in.

Members of the National Executive Committee present there
were: Makhakhe; also present were Ramathebane, Mopeli add others
from various constituencies. As they opened the gate people
surged in without tdentifying themselves. Some men we;é wearing
donkey—-like blankets and were sjamboking everybodvy and the
security left because of the sjamboking. He had flown away for
the security of his 1life ‘to ~some members of the -executive‘
committes who were already én the premises. He was actually
s jamboked. On entering the gates he had found men in donkey—-like
blankets whom at the géte and had remarked to Ramathebane a
security personnel; see, it’'s very bad. Ramathebane had said
I was to go in and meet those responsible. He had éncountered
these wmen in donkey~like blankets whom he did not know.

Ncheochoba had nevertheless assured him he was aware of the

situation and
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would endeavour to maintain order. He had not gone back to the

gate.

He had waited in the hall feeling a little ‘scarry lest

outside the situation had not improved.

In the hall he had heard noise which unnerved him. Remarks
were being exchanged and somé people were saying provincés were
being over represented while others were saying consfituency
reports had not been read. He had imﬁediatély left. He was at
his wits end for fhe situation outside was ﬁo 5etter than in the
hail. There were police'outside and he‘calculated there would
be scme relief. At the gate were uniformed police scatters
amongst the crowd — it.was a complete thorough-force and gates

were opén and everybody was going in and out. His fear had

subsided then.

Near the hall he- had heard the leader’'s voice saying the
conference had to be closed owing to the prevailing situation and -
the conference had closed. Conference Chairman Makhakhe had made
an annouﬁcement to the effect that owing to the prevaiiing
situation the conference had tb close and would resume the
following day on l0th Mar;h. 1996 at 7.00 a.m. Peoplé had left
the hall though at thé gate men in donkey-like blankets were
there stopping people saying the election would prﬁceed and
voting coﬁmeﬁce. People were not allowed ocut of the gates it

being claimed the election was going to be'held.-
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Mopeli, Ramathebane, Nchochoba had arrived, opened gates and
some ﬁeopie had left. They had in the end left. The following
day on 10th March,_l996 he had woken up beforq 7.00 a.m.
to inquire if he was going to proceed with his security job and
he had discovered that people had already entered through the
gates. The gates were however closed and people were not
entering. In the hall éremises there were., already, grev
blanketed penple — they seemed to be manning the gate. He had
waited outside the gate though not for long. A vehicle had
arrived and as it entered people streamed in and he had done
likewise. 1In the hall he had seen Mphanya and the leader and the
latter was t;lking about leadership affairs and conducting the
conference. The leader was gaying it didn't seem this was a
cpnference since delegates were mingling with non-delegates and
ordered- that all 'those in the hall go eout as only delegates were
required in the hall. According'to the leadér it was necéssary
£o start from scratch. Knowing he was not a delegate he had gone -
out. He had gone out of the‘gate§ never to return’ He had been
the Executive Committee in consultation with

appointed by

constituencies to be a security personnel.

Cross—-examined by Mr. Pheko for some of the respondents he
said he was member of .the Basutoland Congress Party (for
convenience sake to be hereipafter referred to as the B.C.P.)

for 2 years being from March, 1994. He agrees it seems as he was

only a year as a member in March, 1996 that in effect he is a

vear and not 2 years as a member of the B.C.P. He was familiar

with the B.C.P. constitution in terms of which de}egaées were to



enter the conference hall, Delegates were elected at
constituency conferences. According to him npon-delegates
;including himseilf could not enter the conference hall. There

were also no people screening people who entered through the

gates.,

At the time he was at the gate there was nobody there though
there were people entering and going out and he did not know
whether they were screened nor did he know whether people in the
hallhwere entitled to be there or not. He agrees he entered the
conference hall knowing he was not entitled to be there. He had
been in the hall though he did not participgte in the
deliberation. Delegafes to the Annual General! Conference were
elected at constituency. conference. He knew nothing of provinces
even whether they were part of -the constitution. He had been

appointed as an observer. He says as he was frightened he could

have heard what was discussed though not properily.

The witness went on to sav he could not say whether the
General Secretary’s report was réad or not for he was at the
gate. People who had sjamboked him were the same ones who had
participated in the conference hall. He says he doesn’t know

whether there were members of the Credentials Committee at the

He also says there were no members of the Credentials

gate.

Committee at the gate. He disagrees and agrees they would have
been identifiable. He had not seen seated people in the hall
though the hall was full to capacity. He says he-had the right

to be in the hall. No person had seen him in the.conference hall
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and he had not met Nchoehoba. The witness says when he ran away
only delegates had entered the conference premises and yet he
found people.in grey blankets! He sa;s he doesn't kﬁow how the
grey blanketed pecople entered the conference hal!l and speculates

they could have jumped over the fence.

He says the grey blanketed men were carrying sticks and

sticks are not allowed in the’conference hal?.

Re—examined by Mr. Khauce the witness savs there were ng

such people at the gate. He doesn’'t know whether Nchochoba

reported to the police.

The second witness for the applicants was thtsang
Moshoéshoe who testified that he resided -at Salang in the
Mokhotlong district. He was a member and chairman of Mokhotlong
constituency No.64. He "was appearing and giving evidence as
chairman and in his personal capacity, He was a registered
member of the B.C.P, énd got ?nvolved in its activities in the
1970"s as a youth. He had become a registered‘member in {991 and
had paid 25c. The gap in the years he has mentioned was
occasiohed by the fact that the B.C.P.. was not operating in the
countfy and 1t ﬁas onlf after the repeal of Order No.d4 that -the
party resumed operationg. He had shown the court his membership
card for which he had paid MI1-00 for 1995. The reason his card
showed 1995 was because 1996 was not yet operative — there were
also executive problems occasjoned by the present applicatiqn,

- He had attended 4 Annual Conferences of the 31st respondent. He
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had attended sucn conferences in January, (992, 1993, 1994, 1995
and conference of March, 1996 which was, constitutionally, ta
have been held in December, 1995. Conference of 1994 merged the

years 1993 and 1994 for there was no conference in 1993,

At annual conferences recommendations on bheing voted on
become resclutions and resoclutions committees were elected to
record resolutions. Recomﬁendhtions emanated from
constituencies. Where it was felt the agenda may not be followed
a suggestion or proposal to the effect may-be made and if the
proposal 1is seconded and is not opposed the motion is taken as
carried. If the proposal is opposed and seconded the mattgr must
be put to a vaote by show of hands. Conference was scheduled to
proceed from 8th March, 1996 - [11th March, 1994. His
.Eonstituency had 24 delegates. He had an assigmment at the
conference to move his constituency recommendations which ({f
accepted by conference would have been resolutions of conference.
He had not ;ccomplished this because this agenda item had anot
been dealt with by conference. One side had proposed that these
items be deferred or set aside and the Secretarv-General’s report
be read and the suggestion had been seconded. The suggestion had
been opposed and seconded. On voting the majority were in favour
of the items being deferred and this became a resolution of
conference. He says Mokhotlong proposal had been the
establishment of an inquiry into the property and moneys of
Lesotho Liberation Army (to be hereinafter referred to LLA).

Another one concerned a recommendation to prevent the-hijacking

of the NationalnEXecuIivg LCommittee. Another proposal had
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concerned the flight of exiles who were not looked after and were
scavenging and starving. The witness went on to testify that
conference had the right to defer or suspend agenda items
provided the conference amended <constitutional provisions

relating to the particular agenda items for the time being. A

constitution is amended to remove or replace.

He says the procedural steps to amend the constitution were:
not followed but were trampled underfoot. Thé report of the
Secretary-General would not be read through owing to‘ the
situation at the gaée and the chairman of conference minister
Makhak@e had said it was to stop: The Annual Conference was to
adjourn at 6.30 p.m. according to the agenda but there had been
a lot of noise: people- were on their fe=t and raising hands
rrcluding the 2nd respondent Theﬁe_Motebang. ?he chairman was
exhorting delegates not to go wrong in this conference of all
conferences because of the vicissitudes the party and government
had'ﬁndergone. - They had le}t the hall but at the gate he found
the gate was closed and there were furious grev-blanketed peoplé
and cthers in victory blankgts’and red blankets anq weTe saying
come what may the committee was going to be elected.- As the men
were in fighting mood he had gone back including minister Molopo.
He had seen uniformed police including a pol{ce woman with a

talkie~talkie talking to people at the gate. He had eventually

left.

He had attended conference oﬁ 10th March, 1996 at 6.30 a.m.

At the gate but oulside there were people and & great mult:tude
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was singing and shouting to people in the hall - these people
were about 80 - 100 metres away. Outside the gate were about 30
people and there were about 15 people close to the hall. He was

shouting that they were to open for him and after some time
Thabiso Melato had arrived at about 8.40 a.m. Melato was member
of the Credentials Committee:. he also shouted for the hall to be
opened so that work could commence. A vehicle arrived bearing
minister Makhazkhe and another one bore minister Mphanya;the two
vehi;les including himself had not been admitted. When Thebe
Motebang arrived Thabiso Melato protested that they were not
being admitted including the workers. A man had then opened one
small gate through which only one person could enter at a time.
Melato and Thebe Motebang enterea and the rest of them waited
wher§ they were; as soon as Motebang and Melato had entered the
man piosed the gate. Minister Makhakhe and minister Mphanya were
still at the gate having not entered. Melato and Motebang had
entéred the gates about 5 - 10 minutes after 7.000a.m. Melato

and Thebe then went to the gate-and Motebang said: ‘in order to
enter you are to be in two orderly lines and not in disorderly
group like you are. The witness says he replied: “people are
crowding behind us and there is .no way we can form a line.

Maliehe, Molefe Moteetee, Tokelo Lets’ela and others joined in
‘the chorus. As words were exéhanged minister Shakhane Mokhehlg
arrived walking and the gate was opened for him by men who had
crowded there. Minister Shakhane Mokhehle merely raised his hand
and the gate was opened. The minister then met Thebe Motebang

and Melato and proceeded in the witnesses direction saying:

‘when we open for you, don't go to the left side. go to the right



- 14 -
hand side as there is an open space there: the main gate was
then opened. They had then entgred crowding in without forming
a line. Constituencies were then called by name by minister
Shakhane Mokhehle and Thebe Motebang while Melato was reading
from a paper — they were about (5 - 20 metres from the hall.
Minister Makhakhe's vehicle had managed to sneak in. There was
no screening in the hall. Minister Makhakhe and chairman of
conferences then addre3sed the delegates saying the conference
was obening. He went on to say as the previous day the
Secretary—-General’s report was being read the agenda was to
proceed from there but the Secretary-General was not there.
"Responding to a man who wandered who coulq read the Secretary’s
report in his absence, minister Mphanya responded that the
Secretary—General’s absence could be related to the difficulty
of entering at the gate. Then there %was an uproar. While en 9th
March, 1996 gccording to the witness delegates had identified

themselves there was no such identification at the conference on

the 10th March. 1996.

As deleégates made a noise chairman of conferences and his
deputy tried to restore order. The deputy-chairman had gone on
to remark that they were not there on self-help projects could _
the conference behave to which minister Shakhane interposed:
‘vou are talking nonsense.’ As things were getting out of order
the chairman-once more appealed fér order and calm. Some people
were saving they wanted to vote they were, afterall, returning
to work. The noise had started from 11.00 a.m. When the leader

Dr. Ntsu Mokhehle arrived the noise subsided. He arrived at
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11.00 a.m. exactly. The leader had then whispered to minister
Makhakhe and the latter went out leaving the loudspeaker in

minister Mphaanya's hands. The leader had then snatched the
loudspeaker from mwminister Mphanya; after snatching the
loudspeaker the leader said he agreed with people who said they
were to go into the election of the Executive Committee. A man
then raised his hand and said the entire agenda except the
election of the Executive Committee be set asice. The proposal
was seconded by a man with beads on his head. A woman who said
she céme from Maputsoe proposed that the agenda be proceeded with
and she was seconded by a wan later identified as Ramathahane -
chairman of Mohale's Hoek constituency and an applicant in the
case. The leader then announced that he had sent Makhakhe to
fetch ballot papers as the election was going to proceed. After

this announcement by the leader another uproar *had broken out and

the leader had attempted to calm it.

The witness went on to say he had personally stood up saying
he saw no point proceeding with the election leaving behind
agenda items. ‘He had also pointed out that the function of the
Annual Conference was not to elect the Executive Committee only
especially in view of the fact that the report of the Secretary-
General was left with a few pages only and besides there was the
extra day of the {ith included in delegates’ letters. The leader
had said he was to sit down because conference had decided

election of the Executive Committee proceed. He says he doesn’t

know what decision of conference the leader was referring to.



- 16 —

The witness went on further to say the leader said the
Elections Committee -was to be elected. Names were suggested and
seconded. Amongst those elected to the Elections Committee were:
the witness, Monyane Moleleki, minister Lira Motete. minister
Nots’'i Molopo, minister Shakhane Mokhehle, Thebe Motebang,
minister Moeketsi Seﬁaoana. Khachane Sekoto, Peo Molejange,

Matlasi, Thulo Mahlakeng zand others.

According to the witness, they were not given a list of
candidates; he knew oniy those candidates who were suggested by
his constituency. The leader who. at the time, was conducting
conference proceedings made an announcement to the effect that
all those in the hall were ta leave because it had been observed
not all were delegates. Members of the Credentials Committee
who, on the 9th March, 1996 had screened delezates allowed.
delegates into the hall. The delegation identified itself by
means of cards. Thebe Motebang was appointed by the Elections

Committee to be chairman while Monyane Moleleki and Lechesa were

secretaries.

He says the list of candidates was not given delegates as
is customary. He says the ballot box was not conspicuously
placed to énable voters to place their votes. After voting the
Executive Committee had not satisfied itself whether there was
proper voting nor was there a special place for delegateg to
vote. Whether or not there was going to be an election and
"agenda items ;uspended matter not put to a vote though there were

.two sides. The leader had told him to sit down when he objected.
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He says he could not quarrel with the procedure given the
prevailing situation and héving regard to who the role player
was . In the leadership conference of [995 Thulo Mahlakeng had
been assaulted by the same gang he had found outside the
conference hall. Thulo Mahlakeng had been assaulted in the
presence of the Executive Committee and nothing had been done.

Thebe Motebang had seemed satisfied with the result.

The witness says although Thebe Motebang was not a member
of the Credentials Committee it is him who allowed people to
enter through the gate. He could not object for Thebe Motebang
was in a similar mood he displayed at Sun Cabanas where Mahlakeng
was assaulted. He had decided to participate at every level of
the conference in crder to be able to tell the court what he saw
and not what he heard. He says votes to the National Executivé‘
Coomittee were counted by members of the Elections Committee i.e.
himself, Moleleki and Senacana. He says there were candidates
standing for the National Executive Committee who were also
members of the Elections Committee and these candidates had
counted votes except Thebe Motebang who was chairman of the
Elections Committee. He says it is wroang for a candidate to the
National Executive Committee to count own votes. Monvane
Moleleki had been elected tdo a position to which he was not
recommended. Be says as candidates to the N.E.C. were also
members of the Elections Committee he camnot say the elections
were free and fair. The witness then handed in a paper showing

qundidétes and their proposed portfolids which was marked Exh.
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The witness went on to say he knew B.C.P. structure and
representation at the Annual Conference which consisted of
members of the Executive Committee, Members of Parliament who are
B.C.P.'s, Chairman, Secretary, Treasurer and all delegates from
constituencies - a delegate representing 100 members of a
constituency or each branch being represented by a delegate and
3 members. Chairman, Secretary and the Treasurer of the Women's
League of the B.C.P. plus 3 additional members of the Women's
League elected at Women's League Annual Conference: the Youth
League had similar representation. In addition there were 14
delegates of all members of the Provincial Committee plus 5
members of societies affiliated to or aligned to the B.C.P. - in
this category a delegate represented 1.000 members though this

lot could not sent more than 5 delegates to the Annual

Conference.

According to the witness, the delegation to the March.'l996
Annual Conference was not composed as outlined by him above. The
Women and Youth League were represented by {9 delegates when it
should have been sixtees (16} from each leagué and accordingly
there was an excess aof 6 delegates, While the Provincial
delegation was to have bBeen 14 delegafes from each Province
namely. the Transvaal, the Free State and Nata! amounting in all
to 42 dediegates, there was over representation in that the Free
State had 9! delegates and the Transvaal had 106 delegates.
These delegates had participated in the election although so far

as the Transvaal was- concerned not all dJelegates particxpaéed

when the deputy leader was elecfed because., according to the
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Credentia - Committee had given a lesser member, i.e. 91.

When the ch-irman of conference was elected the chairman of
the Elections Committee Theb- Motebang announced that the
Transvaal delegation was [06 and not 91 as th~ Tredentials
Committee had stated. When the announcement was mac~ there had
been a dispute by the Provinces that the number of delegates
exceedey that reflected on ballot papers. It appeared the
Transvaal voted with 10l delegates when the deputy leader was
elected when in fact the Transvaal ballot papers reflected 91
delegates: as for 91 and "106 delegates as announced by the
chairman of the Elections Committee. this was merely an
announcement by the chairman. The Elections Committees had then
decided that the Transvaal and Free State votes be set aside and
disregarded. The decision came when results of voting were
announced amid claims that 200 ballot papers were spoiled:
significantly, according to the witness, there were no
deiiberation on this issue. When it was queried why there were
so many spoiled papers it was claimed it was because the

Transvaal and Free State were over represented though there were

no deliberations between the Elections Committee -and Annual

Conference.

When ballot papers came with the secretaries of Provinciat
Committees, they were counted from the first to the last ballot
paper to determine whether the number was equal to that given the
Provincial Secretary by the Elections Committee; .if satisfied

these numbers were equal, only then were they re-arranged or
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sorted out as to how many voted for whom. As far as the counting
of ballot papers was concerned, it was disjumbled and not '
conducted in the manner the witness had explained. He was
referring specifically to the Transvaal and the Free State.
Though an objection had been raised as to Women and Youth
delegation. the leader had overruled cobjections and ordered that
the voting proceed regardless - this is the reasonbhe was asking

the court to declare the electior, invalid.

The witness further testified that during the counting of
votes strange things had occurred for as ballot papers were
counted 1% ;ppeared ballot papers emanated from the Executive
Committee, Youth League ana Women’'s League and Parliaﬁentarians:
members of the Executive Committee were voting together and it
;eemed the gﬁmber of ballqt papers exceeded the number given by
the Electoral Committee when the Elections Committee had ruled
that each of these groups was to ‘bring own ballot papers
instead of this happening Monyane Moleleki who was-Secretary_of
the Elections Committee got to the desk holding ballot papers in
kis two hands and this 1is when;the witness, Peo Moejane and
minister Moeketsi Senacana inéﬁired where Moleleki had found the
ballot papers from and he claimed they had come from groups
mentioned above. The béﬁlot papers had been counted in the

manner outlined by the witness and it had been found they had

exceeded the given number.

The Elections Committee had then ruled that the groups

-

mentioned were }o stand up and be counted and as counting started
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the leader had come .on the scene inquiring what the problem was
seeing the election was not being timeously completed. To which
minister Senaocana had replied it seemed the groups had exceeded
their representative quota. It was explained to him the
difference was 9 votes and he said it seemed it wasn’'t much
difference and the excess was to be included in the number of
votes cast. When it came to the Provincial ballot papers it
seemed the ballot papers exceeded the aAllotted number. To this
Monyvane Moleleki explained he héﬂ issued baliot papers exceeding
the allotted number. In the presence of Thébe Maotebang Molelek:
said he had given thé Free State and Transvaal ballot papers
apart from those the Elections Committee has issued and Motebang
denied he had given such an order to Moleleki. Motebang had the
said: gentlemen. this is a mistake and T suggest we put these
ballot papers aside completely’. When the leader came in they
were complaining that even when the Deputy leader was eiected
they were rocked by these ongoing errors. The leader had éhen
turned on Ehe witness and said: “Have you got any objections?’
To which the witness had replied that they were elected to
conduct the elections and now that they were ordered about it
seemed they would not perform their duties as expected. To which
minister Lira Motete interposed: ‘Gentlemen. even when the Prime

Minister has spoken, what more do you want?’ The 11th respondent

had agreed with minister Lira Motete. Thulo Mahlakeng and Peo

Moe jane had shown satisfaction of the attitude of the leader

though they were on the Elections Committee. Hereafter the

[eader-never gave an order.
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In reply to Mr. Khauoe counsel for some of the applicants
the witness agreed he saw Exh. "A” being agenda 1n relation to
10th March, 1996. The conference that started on the [0th March.
1996. had ended on the morning of [lth March 1996 between 4.00
and 6.00 a.m. and the last item was the election of the National
Executive Committee. The conference had ended after the election

of senior members of the National Executive Committee.

Molelekl had not been elected to a position to which he was
recompended 1.e. that of Vice Secretary. It was said Maliehe was
publicity secretary and yet his name does not appear in Annexure
"B, It was also said Mopshatle Mabitle was his assistant and
vet his name under the column as Assistant Publicity Secretary
in Annexure "B”. The four (4) committee meﬁbers announced to the
conference namely: Nots'i Molopo, Letlotlo, Makatla Makatla and
the 4th .one whose name he forget were not announced to
conference., Minister Eelebone Maope a senator did not appear in
names recommended by constituencies to stand as a candidate
though he was -the last to be elected to the Executive Committes
nor does the minister have a constituency. Nots'i Molopo in
terms of Annexure "B” did not appear to have been recommeﬁded by,

any constituency committee to stand for an election.

According to the witness members of N.E.C. were not ipso

facto members of the Elections Committee nor is the leader. He

says when he said when the deputy leader was elected the
Transvaal delegation had not participated he meant of the 106

Transvaal delegation following numbers given by the Credeatials
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Committee only 91 delegates were eligibie to vote while |3 were
excluded. Ballot papers were nevertheiess 101 and the Elections
Committee had decided the number had exceeded the given number
of 91 by 0. After the election of the deputy leader the
Credentials Committee had AOt published that the number of
delegates was 106 for the announcement was by Chairman of the
Elections Committee Motebang. Delegates could not choose
candidates Before the eleétion. There was an assortment of
clothing including others in grey blankets and party uniforums.
There were also sticks and sjamboks. Pesople with sticks were at
the entrance of the hall and others one pace from the door into
the hall. In all conferences he had attendea no sticks were
carried. Ballot papers were printed in different shades. As
baliot papers %ere short the Elections Committee made its own

hallot papers on ordinary paper., It was agreed Monyane Moleleki

and Lechesa would sign them before distributing them to
constituency secretaries. The ballot papers had to be signed ta

distinguish them from ordinary paper.

Printed ballot papers had been issued to the Transvaal and

Free State provincial secretaries but it appeared even those

signed by Moleleki had alsoc been distributed though there was no
report of how many had been distributed. There was no official
voting box and members of constituencies filled their forms under

shades of trees. According to him the procedure was not right

fo vote under trees while other delegates were in the hall.

According to the witness one gualifies to be a candidate if
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one has served the constituency committee for at least 36 months.
Members of the Constituency Committee were: Chairman. vice
Chairman, Secretary. his vice. Treasurer, Publicity Secretary and
his assistant who ére elected at constituency conference and
delegates from other bodies referred to above.. A person became
a parliamentarian after the announcement of an election.
Election results had been announced after 27th March. 1993 being
the daté when elections were‘held. When the Annual Conference
was held nos member of Parliament had served 36 months in the
constituency committee. The leader of the party had left when

the conference dispersed 1.e. between 4.00 a.m. and 6.00 a2.m.

Cross—examined by Mr. Pheko the witness agreed he had
produced ﬂo proof that he caﬁe from Mokhotlong nor was he
supported by any m?mber of the Mokhotlong constituency of the
B.C.P. The witness tesgified he had personal interest in the
matter and ‘that this had arisen &t the time of incidents referred
t& above. He had done Grade A at school. Put to the witness
that the-claim that he did Grade A betraxed him he insists he did
Grade A. He says while it is true he did not complain of so many
irregularitiés by the leader he says this was hecause of limited
time at his disposal. He agreed he was making fresh allegations

not contained in his papers and disagreed they were nct part of

his case for they were things which occurred.

The witness denies he made derogatory or snide remarks. He
says he did not identify the man with beads on his head and

doesn’'t even know whether he was a delegate. He agrees in papers
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he did not specifically say who had denied him his rights. He
wanted the court to make a finding about the provinces though

they were not cited in the papers. The N.E.c. had done many
wrong things and as a result he had been denied his rights.
Regarding provinces the B.C.P. Coustitution was silent save
saying that provinces would be represented by their committees.
There had been an Annual Conference in 1992 and provinces had
delegations over and abave Provxncia]'COmmittees and this had
caused a serigus row. wle had not been present in.the 1993 Annual

Conference. Though he had arrived late in the 1994 Annual

Conference. he cannot deny that the Provinces were oaver
represented. In terms of the Constitution vide (cl.17 (iv)
. Provinces had constituencies. He says though Provinces have

constituencies there is no law that they ﬁay have delegates.

He says when the constitutioq refers to a branch such a branch
is contemplated in Lesotho and not  in the provinces for in tge
Republic.of South Africa there are no branches save combounds.
Branches. acéording to the witness. were such as formed part of

polling stations as was the case in the- 1965 elections.

Before 1965 there had been delimitation commission which

defined constituencies and present bhranches were created by

delimited constituencies which were published in the gazette

showing -seats and polling stations. He agreed the Annual

Conference had recognised the fact that there were Provincial

branches. In terms of Clause 11 (c) of the Constitution the

Provincial Committee represented the entire Province. He agrees

the structure here at home and in the Republic of South Africa
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is a little different. He agrees there are matters nnt provided
for 1n constitution which the party nevertheless practices. He
says there. can be no branches in the Provinces for the
constitution does not provide for this and he denies the party
has recognised committee branches in the R.S.A. He says 1f a
committee must exist this has to be in writing for it is part and

parcel of the structure of the party.

The tenure of life of -the Credentizls Committee and the
Elections Committee is short-lived for the structures come into
existence just before the election of the N.E.C. and disappear
after its election. According to him there was no time when the
party staved without an executive committee for the structure of

the committee was permanent leaving no vacuum. The Executive

Committee could not elect itse[f hence why the constitution

stipulated that there should be proper counting of votgs. The

o

National Executive Committee. a Constituency Committee and a

Provincial Committee were structures. while because they were
.short-lived. the Credentials and Election Committees were not

structures. He say§ the leader denied him his right bv directing

that the rFeport of the Secrefary—General. Treasurer and other
agenda 1tems except the election of N.E.C. be dispensed with.

He did not know whether on 10th March. 19956 at 7.00 a.m. as

expected, the Secretary-General was present. The leader had

arrived between 10.00 a.m. and 11.00 a.m. and on arrival

conference had gone into sessibn. He had himself arrived at

about 7.00 a.m. and conference had resumed business minutes

hefore the arrival of the leader. When the conference started
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he had not seen the Secretary. his vice or Treasurer and when the

leader arrived he had not seen them either.

After the conference was declared open by the ch;irman: he
announced that he did not see the Secretary and delegates started
making a noise saying: Where is this Secretary—General of yours

It was clear to everybody the Secretary—-General was not
there as he was expected fn be on the stage. The Chairman then
said: although you are shouting yourselvesshoarse. you don’'t
know what's holding him back for it took us a very long time to
get in here. The noise continued unabated and some delegates
were suggesting as the Secretary-General had not pitched up they
were to go on with the election. while others were insisting
reports were to be read. The conference was out of order but
when the leader arrived the noise: subsided. He agrees the
leader’s arrival gave them a respite though it was of short
duratign. Minister Shakhane was saying he d}d not want numbers
given, for thev seemed to have been éiven everybody in the hall.
The witness @enies it was suggested reports be suspended and the
election proceed because the Secretary-General was absent.
Although the Secretary-General’'s report could ﬁot be read there
were othe;-agenda items like members of LLA's épbeal which was
to have been discussed the. previous day it could then be
discussed instead of proceeding with elections. There had been
suggestions to the contrary but these had not been put to a
vote. He denies the mattér was put to a vote. While it was true
that the leader said the majority decision was to be respected

the witness felt this was acceptable though there was no need for.
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the leader to héve said this. The witness says after the leader
made this announcement he was booed. The conference had so much
gone out of hand it was useless insisting on anv particular
course of action. The conference was conducted by a person other
than the chairman irrespective of denials. It was the leader who

flushed peaple out of the hall claiming that they were not

delegates.

When the leader came in the chairman was making an example and,
was saying when you marry a girl, you don’t know whether she wets
blankets and that you would know these things on the first night
he said - that these femarks went for the delegates in that all
their discomforts could be aired but not noisily. He savs
proposals were made by accredited delegates who were displaying
their numbers or cards. Delegates had. however. entered the bgll
like sheep. He agrees he cannot mention a single person who had
a number - but was not a delegate - his denial was based on the
fact that delegates were not ushered info the hall like they were
the  only delegates. Cards were 1issued at random without
inquiring whether one was a delegate or naot. Delegates were
given a small number and a big number. The small one is obtained
from the Credentials Committee and the big one is given in the
hall though the two numbers are not related. The seats were not
numbered. Seats they occupied were not equal to the number of
delegates and some delegates were on their feet. Some delegates
did not even have numbers or cards for they did not have them.
Couldn’t say that all people in the hall were delegates. On 10th

March. 1996 and even when hands were raised nc numbers had been
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issued. Numbers had heen issued on 9th March. 1996 and on 10th
March. 1996 no megﬁers had been issued. He agrees a seconder was
holding a card. He says there 1is no voting_in the election of
the Elections Committee. - He had accepted the appointed without
knowing‘wﬁether the proposer or seconder was a delegate, Mémbers
of the Elections Committee were 21 - they were in groups — one
was concerned with the number of ballots and whether these
equalled the number of delegates: other functions were sortiag
out; another function was sorting ouft delegates by name and
another group counted though the duties were interchangeable
except for that of the secretary. One group verified the
counting and passed the ballot papers to another to cross-check
though the activity was within one group. When the counting is
finished the result is given secretaries who pass it gan to the
chairman to announce the result, The;e was no way one could
increase or decrease the number of votes. According to the
witness, the counting wés fair and correct on the desk: moreover,
the counting was done publicly in full view of the delegates.
No member of the Elections Committee could have influenced the

counting - some tried but it did not work.

When the chairman pronounced the result nobody said anything
save reference to spoillt papers. Members aof the N.E.C. were not
there and were n&% oﬂserving wﬁat'was transpiring nor did-they
satisfy themselves that-the counting was done properly. Membhers
of the outgoing committee had been aware that Elections Committee-

members were checking votes amongst themselves. Mahlakeng was

present as a member of the Elections Committee. The witness
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nonetheless denies that the Elections Committee was satisfied
that the counting_ﬁas proper. He says he is now changing and
saying the counting on the table was increased and decreased
being the number of parliamentarians and the executive. It had
been agreea the excess of 9 delegates referable to the Women and

Youth league was wrong and was not to he included in the

counting.

As to the number of delegates thev varied from 1.200 + -~
1.300 after the chairman announced the 9] and 106 complement.
He had heard wheﬁ the chairman made the announcement but could
not say whether or not the number came from the Credentials
Committes. He could not say whether at any time votes had
-exceeded the 1,300. ﬁérk. He says the Transvaal Provincial
delegation did not raise a query as tao its representation - at
least not 1in hi§ presence. He says when other office bearers
were elected, Transvaa1-votes of 106 were included. He says hé
doesn’'t know whether there was rectification with regard to the
Free State delegation. He had voted voluntarily and without
force for candidates his constituency had recommended. He denied
that Cl. 3t E (v) did not envisage a form like L.M. 4. He
denies no form like Exh "A” was not sent o constituencies. Even
if his candidates had won he would still have come to court
because of irregularities that pervaded and tainted the 1996
Annual Coanference. He séys it is wrong to charge éhat he came
to court because his candidates had lost. The witness says
considering the amount of ladder climbing. it is wrong to say his

candidates did not feature in the election. He says that that
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his candidates did not receive expected suponrt. was attrihbutable
to the amount of back door infiltration. He says 1if his

candidates had won. it would have been a case of separating chaff

from corn.

On 9th March, 1996 there was conference smooth-running and
on 10th March 1996 the conference had not only started late. it
closéd 30 minutes earlier because of irregularities. Melato had
given the number of delegates as [,281. Melato had given the
number of delegates on a Sunday without a breakdown. He says on
Sunday minister Mphanyé did not give the number of delegates as
1,276 but rather as 1.200 +., He says i{ is true the chairman had
asked both ministers Shakhane Mokhehle and Mphanya to apologise
éor théir remarks. He says though the -leader had taken the
speaker frcm Mphanya this was a worthless exercise because the
chairman had calmed the conference. He says concerning minister
Makhakhe's anecdote. the leader had just arrived. He agrees when
the leader snatched the speaker from minister Mpnanya the latter
had mnot raised an objection. He says while the leader is
entitied to address conference. he cannot savy anything out of the

hat. He could not say whether the snatching of ,the micropnone

was deliberate or not. He says he deesn’'t know whether the

N.E.C. was unsure as to who was eligible for election. He says
he does not recall whether the Secretary-Gemeral said he had no

information as to the procedure in securing candidacy on account

of reasons mentioned prior to 199(. He disagrees the compilatian

did not materialise because of factors attendant on the political

statistics of the [970s and consequent {lesing of people from the
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country for. as he says. the list i{s compiled from year to year
and aliter the 1992 Annual Conference people had not fled the
country for political reasons so that the things mentioned did
not fit i1nto the pattern of 1992 - 1996 events. He says during
conference jndividuals tout for their candidates. He says he did
see a skeleton in 1992 but had not seen it in the 1996 Annual
Conference. Skeletons were not part of the constitution.
Ministers Qhobela and Mosisili names had apreared in a skeleton.
He says some delegates were elected on the recommendations of
their constituencies while others were not. Constituencies had
recommended Qhobela and Mosisili for Deputy Presidency and this
was out of one list. The National Executive Committes ruled
Qhobela and Mosisili qualified to stand as candidates for the
vice-Presidency. He says m;nister Mosisili did not qualify
because when recommendations were made he was not a member of a
constituency for a period of 36 months. His means of knowing was
tﬁat results of the Delimitation Commission were published by
iegal Notice No. 1/92 and by then he was not a member of any
constituency committee. [t was constituencies like Matala which
had committees after the 1993 Annual Conference and their members
of parliament not being members ot constituency committees would
not qualify for the party used. steering committees to enlighten
members and facilitate work. According to him a member ‘of

Parliament could not stand for election to the N.E.C. merely
because he stood for parliament for the constitution says the
‘candidate must have been a mepber of the constituency committee

for 36 months. That minister Mosisili had not served the

reguisite 36 months he had learned from a member of the
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constituency committee at Mpiti’s when he was 1n Qacha’s Nek‘for
6 months 1a 1992, Another reason was that when m:n:ster ¥osisil:
was elected in 1993 no single person had been a member of the
constituency committee of the B.C.P. for 36 months. Censidering
that from 1970 — 1992 the B.C.P. was 1nactive. Without the

Annual Conference constituency committees could not be elected.

He had been a member of LLA from (978 - 1987: was also a
farmer hreedxng sheep and goats and had also gone i1nto husiness.
In 199] they had decided to resuscitate the party. In 1992 he
was chairman of the constituency until 1993. Asked by the court
he said he had political science with the University of South
Africa by private correspondence and before then he had been to
Marian Hill High Schoal. All candidates had been apvornted in
1992 though he forgcoct the date ana then his constituency had not
existed in its present form. He denies the moment a candidate
15 nominated to Parliament he becoées member of the constituency
comm: ttee for then 1n terms of the Delimitation Commission
Consttituency committees were not 'yet born. That these candicates
were nominees and later became parliamentary candicates dia not
mean. accarding to the witness., that they automatically became
mempers ol their respective constituency commitiees. Minister
Mosisili1 had not become a member of the constituency coqmittee
ex—-officic because the constituency of which he wculd become
member of the committee had not been delimited the reason being
before he was recommended he was not a memhérﬁof the constituency
committee. He says there 1s no way prospective candidates could

be deemed memoers of constituency committees for thev could not



- 34 -
be memoers of no—existent entit:ies. It was as a result of the
delimitation commission that there were the so-called steering
commiltitees 1n [ieu of constituency committees despite there being

no steering committees in the constitution. He says an heir 1s

one onh assuming office.

The witness further testified that the B.C.P. constitution
was rig:d. 1mmutable and unchangeable. Concerning minister
Mosisili, a branch of which he was associated came into being in
September. 1993 and had not become a member of the Constituency

Committee by reason of being a nominee and not a candidate and

only became a candidate after his name apoeared on the list of

c: ididates, Even after being elected to Parliament he was not

a constituency committee member until September. 1993 because

membhers of the constituency committees had not been elected and

-in any event they were then non-existent. He says qominees do

not attend constituenéy committee meetings as of course. He says

anything that the party doeoes derives from the constitution and

this is calied administratian.

He. says right-wingers are peopl2 who do not want changse

within the partv as was evidenced by the Annuail General

Confarence of 1991 held in 1992 where it was suggested the B.C.P.

constitution be revised or amended and conservatives objected

saving they wanted their green constitution. The B.C.P. was

divided into two (2) groups — the six (6) ministers who had

vacated their positions were pressure group and the 4 who

replaced them were right-wingzers. The six (4) pressure group
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to the N.E.C. because I could not g:ve committee members of a
Pressure group money. This i1s wnat was sa:d in the General
Secretary’s report. As to who said the committee was pressure
group. he did not know save what was contained {n the General
Secretary’s report. He agrees members of the pressure group were
not returned to office. He denies the ocutgoing committee did not
satisfy delegates at the conference. He says the conference

could never properly adjudge the outgoing committees performance

uriess the N.E.C. had laid bare its reports to a finish.

Re—examined by Mr. Mda the witness said the Pressure Graup
was progressive while the Conservatives were retrogressive. The
latter group had. however, not been new in the annuals of
Lesotho’'s political lﬁfe. There had been progressive parties
before the inception of the B.C:P. In 1940 the present leader
of the B.C.P. was a Youth with influences from South, Africa.
Unable to change the conservative attitude of Lekhotla—la—aéfo
(Commoners Party). he formed t%e Pasutoland Congress Party so
that he did what young people are dving within the B.C.P. today.
The witness said it was historv regeating 1i{self for wnile 1in

‘

vester year change was seen as necessary 1t was heing frowned

upon now for fear of losing power.

The third witness for the applicants was Jack Mopeli who

testified that he resided at RKoalebane in the Berea district and

was heavily involved in B.C.P. politics. He was chairman of

Boaate constituency No.22 and had joined the B.C.P. in 1937. He

had B.C.P. political stint in the LEastern Transvaal as a



secretary.

Whilst in the Transvaal they had built branches 1n the
compounds for they lived in compounds and other sections‘of the
location and these together made a constituency. Branches were
made of Brachen. Lesley, Kinross. Winkelhaak. de Wender Location
and Kinross Location and he was in charge of these in the far-
Eastern Transvaal and these together made a Province. The
Provincial Committee in South Africa liaised with the National
Executive Committee in Lesotho. In 1957 when he joined the 2ist
respondent it was Basutoland Congress Party and had not changed
since then. While the Annual Conference was held in Lesotho they

had their own conference in South Africa to prepare for the

Annual] Conference in Lesotho.

The - Provincial Committee attended the conferencg
representing-constituenciés and becausé of the then politics of
South Africa branches were represented bv constitgencies. They
only came as observers with no right to vote as this was reserwved
for Provincial delegates.‘ He had been expelied from South Africa
in the 1960s. According to the witness. the Provincial Coomittee

voted in terms of the constitution of the B.C.P.

He had come to a conference here in Maseru in 1968 and he
was elected member of the khubetsoana constituency and in 1969
he was elected to represent ﬁaseru constituency and towards [970
he was elected to be Matela Thabane’s agent at Ts ' osane. In 1970

the BE.C.P. had won the electiop with a hug= maijority bu' the
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government of the time had suspended the constitution and
installed i1tself in power -. There had heen difficulties and
miseries op an unprecedented scale because of the state of
emergency. After the state of emergency was uplifted political
activity had been banned and normal political dispensation had
come after |986 when the military took aover. The order
suspending political activity had been lifted in 1991 and flasgs

started fluttering. He fell under Bogate No.30.

In 1992 there was an Annual Conference at Pitso ground which
he attended, In this conference there had been a dispute by
Gauda Khasu and Phoka Chaolana to the effect that people from the
Transvaal had ne right to speak in coaference tike Lesatho
delegates for fhey said only the Provincial Committee represented
the Provinces. The leader had stood up and ruled that the
provinces would be represented on the same voting as Lesotho
delégation. There had been considerablie rancour and Khauda Khasu
and Phoka Chaolane had stormed out of the conference and Steven
Motlamelle had conducted cnaference as chairman. The
onjection by Khauda Khasu and Phoka Chaolana was abandoned and
had not been resolved to date. In spbseauent Annual Conferencss

the Provinc:.:al delegation has remained the same.

He had attended the 1996 Annual Conference representing

Bogate No.22 as its chairman. He was also a member of the
Credentials Committee. Bogate was born of a Delimitation
Commission. The Credentials Committee was nowminated by the

Executive Committee. Thabiso Melato. Mohtoki. Ntja Nchochoba,



Tjama. and the witness were wmemhers of the committae. The
function of the Credentials Committes was to receive delegations

from constituencies and there was a procedure tno he follpowed in

this regard.

The constituency delegation was fo tally with figures lying
with the Executive Secretary i.e.form L.M.!4: each delegate is
to have filled this form in owa handwriting and must reach the

General Sec;etary at least 30 days before the Annua! Conference

The delégation is then checked against these forms.
Delegates had been admitted on 8th March. 1996 in the afterncon.
Thevy had been off to a gooq start but problems had cropped up.
They had difficult& with Taung delegation and the Transvaal
delegaticn. The Secretaryzof Taung éets’elisitsce Letamo was
saying the delegatién was }3. wnile the Parliamentarian for Taung:
Df. Malié was sayiﬁg kt was 33.° én checking thev ‘had found the
Secretary’'s report and Taung tickets bound ‘ogether were 13 in
all and 13 cards had been allocated to Taung constituency and the
tickets and accompanving forms had been taken by the Taung M.P.
It was not procedural to give tickets to _the M.Ps. but this wag
ccuntered by the fact that he had heeﬁ-with the Taung Secretary.
It was the turn of certain constituencies to provide secu;ity and
security guards were expected to work hand to hand-with-the
Credentials Committee to screen delegates. The screening was-at
the gates and conference hall entrance. Delegafes had to
identify themselves by displaving their identity cards oan the

labels of their jackets or from the pockets as the case may be.
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On 10th March. 1996 after the hal!l was cleared. he was at
the door holding Melato’'s list and when he called Taung the
number was 23. As on the 9th March. 1996 he had admitted [3. he
inguired from Melato about the difference. When Dr. Malie was
called to explain. he said it had éeen the Deputy Secretayy’s
decision and the latter was absent then. He had allowed the 33
delegates to enter. When people started complaining he bhad
aporoached Melato fo the effect that there was a complaint they
hay acdmitted 33 delegates instead of 13. At this stage an._
objection had interfered with the witnesses’s evidence and the

matter does not appear to have been pursued further.

When. according to the witness, he entered the hall the
General Secretary wag reading the report and the chairman ex-
minister Makhaghe was saving it was as if there was a row at the
gate and asked the chairmen and secretaries of the const{tuencies
'to go to the gate to investigate. He was leading them. He had
followed chairman and at the gate he had found many pebple
cutside the gate whe were furious and he saw a wnite car. The
gate was closea. In the car he had identified minister Pakalitha
Mosisili the deputy leader. People outside the gate were pushing
the gate. People placed there by Nchochoba were being pushed by
peaple outside and the gate openeg. The throng then surged-
forwardhwith the .vehicle and the witness géid to ex-ministér
Makhakhe: Whét's happening?’ It was at the time éhat securtity
staff lawfully placed-there were edged out by people who surged

in. He was speaking as a member of the Credentials Committee who

rlaced security staff at the gate.
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The form of security at the gate had changed and [t was
during this commotion that blood could easily have been shed.
The crowd had surgzed in with minister Mosisili and they had gone
back to the hall. The crowd surging in was anyhody. and he had
explained to Ramathebane chairman of Mohale's Hoek constituency
that security arrangements at the gate had been invaded. He had
returned to the ball and there the chairman of conferences had
explained that owing to‘the prevailing precarious situation. he
was stppping or closing confqunce. According to the agenda
conference was to close at 6.30 p.m. but after the anncuncement
conference closed at 6.00 p.m. One group was saving they were
not going anywhere they were., afterall. going to elect and others

were saying for the sake of their lives they were closing and tine

conference closed.

Some people., the witness included. left the hall towards the

gate. At the gate were a group of men in grey blanketé. B.C.P.

colours and assorted colouring and they were saying: nobody is
going t6 go out we are going to elect. Ex-minister Makhakhe and
others were in their vehicles. To save his t(ife he went to his
vehicle. In I3 - 20 minutes police arrived. He had gone towards
the gate and thers the situation was still tense. ©Police then
said peaple were to move aside and it was then people streamed

out of the gates. The witness had left and according ta him.

that was the end of his duties for the 9th March. 1996.

He had attended conference on 10th March. 19%6 at 6.15 a.m.

and huge crowds had gathered slowing the witnesses’s time to
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reach the gate. He was 1n his vehicle and at the gate had

requested men who had taken over control of the gate to allow him
in. The Credentials Committee's security guards had been chased
away by men in grey blankets and the secufity guards were
wandering aimlessly in the garden. When he asked to be allowed

in he had been questioned as to where he came from and after a

long argument he was allowed in. They were saying he was not to

be allowed in as he came at his own time. According to the
wi'tness, these men at the gate had overihrown his government and
he was emasculated. He was then ordered to move out of his

vehicle and he had moved out. It was said he was being searched
and he was made to open the bonnet of his vehicle. He had told
the men he was aware they were in a fighting mood but was not
prepared to open his vehicle's bonnet. He was then surrouhded.
One Maqgelepo from T.Y. had come on the scene_and told them to

-leave him.alone. The witness says Ntja Nchochoba a member of the

National Executive Committee would confirm the harassment and the

fact that. a group.had staged a coup d’etat of the security

arrangements.. After leaving his captors he had gone towards the
hall and went to the front left door of the hall where he entered
the conference hall. He had gone past Melato who was in his

Committee and was then calling delegates to enter the conference

hall: Melato was assisted by Thebe Motebang and next to Melato

was one Taka.

Next to the hall he had found members of his committee

absent. At about 11.15 a.m. the leader had arrived. In the

conference hall there was a deafening noise and the leader was
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seatec¢. There were those who said they werz gaing back to wark
thev wanted to elect wnile others were saying they wanted to
proceed with the agenda. According to the wlitness. 1{ was at
this time he saw ex-minister Makhakhe listening to the léader and
thereafter he had seen ex-minister Makhakhe give ex—iinister
Mphanya the micro—phone or loudspeaker as the case may be. Ex-
minister Makhakhe had then gone out. After ex—-minister Makhakhe
left the leader took the loudspeaker from ex—-minister Mphanya -
he merely took it. After the leader took the |oydspeaksr he said
he agreed with those who said elections should go ahead. VNcthing
had transpired before the leader said he agreed with those who
said elections should be gone with or conducted. A man then

stond moving the election to go ahead and he was seconded: at the

mater:al time there was nobody on ex—minister Makhakhe's chair.

A woman had raised .her hand saying we of Maputsoe
constitdency No.12 aré-éaying*we continue with the report of the
Secretary-General and the T;easurer's'report. She was secanded
and the leader was sayiﬁg: “let’'s hear what yon ﬁave to szy "m’e
(mother}. The matter was not put tn a vote and the leader
remarked: "I have sent minister Makhakhe to collect tickets so
that the election can proceed.’

Oné man had salid: ‘“we have not agreed on the election we
would like reports firét.’ To which the leader replied: “my man.

sif down the house has -resolved that we proceed with the

election.’ According to the witness, the house had made no such

resolution.
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The leade; having said now we are electing the Elections
Committee it was elected; names were being suggested and seconded
and the proceedings were conducted by the leader. Mahlakeng;
Monyane Moleleki. Lefu Lechesa. Peo Moejane. Shakhane Mokhehle,
Thebe Motebang. Moeketsi Senacana. Marcala Magelepo. Khotsang
Moshoeshoe. Lira Motete and others were elected. He did not know
what ex—minister Mphanya was doing during the election though the
General Secretary and Treasurer were absent. .After the election
of the Elections Committee ballot papers arrived with

Ramolahloane and ex-minister Makhakhe.

The leader had expressed the view that it looked like not
all those in the c¢onference hall were delegates and had
conseguently ordered that for the house to deal Eith business it
was necessary for the hall to be clearzsd. The hall was cleared

and people moved_outside and he had stood on the doorway with

Chairman of the Elections Committee Thehe Motebéng.

The witness further testified himsel!f and secretary of the

Credentials Commititee Melato and Chairman of the Electcral
Committes were on the stage. He had «called individual
constituencies and delegates were responding and standing on the

stage. The witness and Melato were to count delegates to ensure

that they corresponded to the list the witness was ‘holdiag.

People from other constituencies co-operated ensuring that all

was 1n order. Thebe Motebang and Melato were to show the

delegates where to sit. He kept on calling in the delegates and

as he kept on screening the delegates. tie Transvaal delegation
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was toawaras the end. When he came f£o the Transvaal delezatian

his list was 94 gelegates and 1t tatlied with that of the
Secretary-General which he had recnrded as 94 delegates.
However, the Sgcretary of the Transvaal queried this saying his
delegation was {06 and the witness had pleaded for patience while
he consulted with Melato. He had then gone off see the
Secretary—-General at the headquarters accompanied hy the
Secretary of the Transvaal and Qoane Pitso - Chairman of the
Credentials Committes. There thev had found the Secretary-
General and his deputy - it was just before lunch. Ther= it had
been confirmed that the Transvaal delegation was 94 and they had

returned to the conference hall and he found only a section of

the Transvaal delegation had entered the hall.

When the witness had inquired from Melato about the positiaon
of the Transvaal delegation and the latter had said he had
'allowed the delegation to enter as he was desirous of eléctions
taking place. The Chairwman af the (redeatials Committee had.

however..ruled.that‘delegates were ta use the ather door as the
hall was full. He had consulted Ramolahioane regarding the Taung
delegation and the latter-had said it was 13 and-the electicon had .
procesdaed. The Transvaal delegation had aigo participated and
its deiegation had been 94 + the ones who entered in his absence

amounting in all to 1{06. The legal representation of the

Provinces was 64 comprising the Provincial Committee.

In reply to Mr. Rhauoe for some of the applicants the

witness testified that constituencies are thnse that are .
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deitmited by government in terms of the country’s constitutian
and constituencf committees were built in accordance with the
structuring of the constituencies. Members of these conmiticses.,

i.e. constituency committees were people elected at constituency

conferences and branches held conferences by the ration of 1:20
delezation. Members of the committee were: Chairman, Vice-
Chairman, Secretary. Vice-Secretary. Treasurer, Publicity

Officer. his wvice, a member from the constituency., namely:
parliamentary candidate in the .connstituency. Provincial

representation had no candidate to the House of Assembly.

Cross—-examined by Mr. Pheko for some respondents the witness
testified that the B.C.P. existed outside Lesotho in the Republic
of 3cuth Africa and it was accepted by members of the B.C.P. that
the party existed both in Lesotho andrin the Republic of South
Africa and the witness also subscribed to the reality. He knew
-the polfticél structure in Lesotho and the R.S.A. and had known
for many years that the structure in the R.S.A. was different
from that cotaining in Lesotho as for example Provinces did not
réturn parliamentarians to Parliament. Since he left South
Africa the retenticn of branches and Fonstituenc{es had not
changea. He agreed that the Annual! C(Conference is in effect
delegation of branches and it was true that the constitution laid
down that braﬂéheé- were ta be represented at the Annual
Conference. He however disagreed that the coastitution did aat
di1fferentiate between branches in Lesotho and in the Republic of
South Africa for there were differences. The difference was that

PN

$.13 of the 83.C.P. constitution. with reference to branches.
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stipulated tnat mare than 2.000 resident citizens or villagers
which according to elections of 1963 voted together formed a
B.C.P. branch. According to the witness. in the R.S.A. there
were no branches built to vote together. In the R.S.A. branches
had no polling stations whereas there were such palling statinns
in Lesotho. Polling stations were in terms of a government
gazette following delimitation so that in this regard the B.C.P.
constitution conflicted with the countrv’s constitution in that
in the 3country branches and constituencies are delimited in
accordance with the country’'s constitution., whereas in the R.S.A.
they are made by the party representatives. He was not saying
the constitution says there should he no- such structures in the
R.S.A. - all he was saying is that a party cannot be seen to do
anything contrary to the provisions of the national constitution
-~ all he was saying was no law can cperate contrary to the
.national constitution for ﬁhe law is made to govern cunduct of
its citizens and not outside its application.

Before Lesotho had own coastitution.. structures in thae
R.S.A. were unlawful and even after‘the present constitutional
dispensation they remain unlawful. Structures in the X.5.A. were
not consonant with the constitution of the country. Acconrding
to him. there was no neea for constituency or Provincial
representation. Fourteep {14} Provincial delegation was standard
practice so long as it did not conflict with the nationat
constitution. In his opinion, the practice of admitting fourteen

{14) Provincial committee delegatinn was wrong for the practice

was against the spirit of the national constitution.
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Establishing branches was alright so long as this was confined

to Lesotho.

In the copinion of the witness., the party constitution was
out-dated and superseded and brushed with the <country’s
‘onstizution which was modernistic and forward-lonking. PBecause
of delimitation, ':ere were at present more bhranches and
constituencies in the countrw and this coculd not be said aof

branches in the R.S.A. for while those in La2sotho sprang from the

law, those in the R.S.A. sprouted from nownere.

3

The witness says branches established in compounds it =

rare to have 2.000 inmates in a compound. He says though
- . - - -
previous practice ‘vis—-a-vis. the " provinces was not seriously

called into question. it is now being called inta gquestion. It

was wrong to say if he committed 2 crime and was not made

accountable it meant he had not committed a crime. As for the
election 1t was secret and by ballot. in conferences he had
attended befare from 1992 they had been by secrst halliot. In

1992 they had been given a paper showing names of candidates and
ﬁfficeg to be stood for. 1In the recent election thev had been
given names only and not names and offices to be stood for.
Nobody in the last conference had been compelled to vote.
Al though some delegates voted. this was not to deprive them of

the course thev wanted to pursue.

The secretary of Qagatu had been hijacked and when Lira

Adams of Qagatu was called outside by Thebe Motebang Lira Adams
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had sa:1d he would only g2 out as a carpse. There reallv was

nothing anvbody could do for the situation was a state of

emergency. ~ Even were delegates free. in his view they were

gperating under extremely tense conditions. When he voted he had

not been free. He says voting under threats cannot be said to
be free. He says it is not correct to say if delegates were not
happy with the conditions they should have refrained from voting
or to have walked out for 1t was important to vote sc that later
they could testify to what transpired. He %ays there is nothing
wroﬂg in voting and complaining afterwards. He says 1t is an
error if 1n hig affidavit he did not say he wanted to lay a

complaint to the Secretary-General -regarding the Transvaal

delegation.

The issue of the Transvaal delegatinn had crovped up when

thq_Transvaal delegation was being ushered into the hall and when

-

the Deputy leader was elected. The Chairman of the Elections

Committee had announced that the Transvaal and Free State
deleéations were set aside for over-representation and this was
when the aeputy leader was elected though when the rest of the
Nationgl Committee was elected the delegation was allowed to

vote. fhe extra |12 delegates had been aliowed by Melata. To his
knowledge no people had entered the hall without cards.

Deiegates had been allowed into the hall except the 12 allowed
by Melato. He had confronted Melato and Quoane Pitso about the
extra 12 delegates but nothing had come of this. All

irregularities had been reported after the conference. He

disagrees the delegation was 1.306 for Yelato in his ownn



handwr.ti1ag pnad given tne daelegation a2z (.281 2nd againz |3 had
amountszz 3 1.2%4. Ih1s was the deiegation reoonrtea o the
Credenti1atls Comm:tt=2e. Phvsical head rnunt was |.2%h

He coula not sav how many orancnes Taung had becauses this

was witnin the knowledge of Taung Secr=tarv and the Secretary-

General wnose figures were to agree. According to h:m delegates
admitted trom Taung were [3. Melato haa allowed 33 asiegates
to enter the hall. The extra 20 delegate® had been allowed br

Melafo's misrepresentation for alleging that tne {General
Secretarv had approved the extra 20 deiegates. The General
Secretarv haa arrived when the electinn was already proceed:ng.
He agrees ballot papers came with the vice Secretarv-Seneral.
He atsc agrees the report of the Credentials Committee was glvén
befure the elect:on and when ballot papers had already arrived
znd being i1mmediately before the election. He‘does agree ex-

m:nis*ter \Mohanva demanae& tne reoort be givea. He savs only 15

of Taunz gelesgates were-1ssueq with 1dent:fication cards. H

sesn tne Taung constituency repart. The witness savs he “was

J

canvinced that |3 delegites were 2lected at Taung Censt:ituencs

]

[

conferences The matter of Provincial representation was

controverstal as 1§ was 1n 1992 that (¢t was ra:i1sed and nad

nevertheless not been voted on. He denies the figure foar those
wno noposed Rhasu’'s stana were 3.[88&8. The witness agrees even

11 the leaacer aoi1d sav he agreed with those who said voting was

to commence this did not amount to an order. The witness rTe-—

1terates the leader had said outstanding agenda 1tems were to be

asitce ann that these, were:

ot

52
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(2, Treasurer’s Report

731 Matters concern:ing LLA.

The leader had not mentioned 1tems bv name. He savs he haa
heard thal he was nominated to serve on the VNational Executive
Comm:ttee though he failed. He had not objected when his name
was suggested 1n spite of not having beesn recommended by his
constituency. His name was suggested for the post of 2Assistant
Publici1tv Secretarv: he had obtained 177 votes. Ye could not
remember how manyv votes were cast for him for the post of
assistant punlici1ty secretary. He savs he does nnt belie e tnere
15 thi1s compiaint because some people were not elected. Even :f
he had won he would sti1ll have come to count to give evidence.

It w»as true evervbody wanted to win though one had <o win
lawtful lv.
He had evpectea to win or lecse. He nad partizipated 1 the

-+

to enercise his demecratic rizht. He savs anvoody

entering a race evwpects to win aor loose.

i

He savs he 1s not g:ving eviaence becaus2 his cana:cate
failed. but because ruies and regulations were not tollowed. He
savs 1t was not possible to raise an obiection there and then for
the sxtq@tlon was not only tense. but 1n addition there was a
coup d'etat and his government of the Credentials Committee had

tallen. He savs 1t 15 wiser to stav put so that later one mav

later testity., " He savs the scene 1n th= ~~nterence hal! was
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rejoice., Ine witness savs a2 hitacked man 1s the wiser ta sunm.
to his caotors and the pegrle who took over security

arrangements made him submit to their will.

He says none of the outgoing committess and the incoming one
15 better in that they were unconstitutionallv elected. He savs
the 1rregutarities cannot be laid on the door of tae outgoing
committee. for® 1t was not cnallanged. He savs the outgoing

National Executive Committee 1s not responsible for not giving

1ts reports. The Nationa! Executive Committee had done notning

to stop the :rregularities. In tne witnesses view neltner
Executive Committee was bhetter than the otner - wnether 1t was
the ocutgoing one or the 1ncoming one. He savs the conference

would not have solveag the confiict save relving on 5.17 of the

B.C.P. Constitution which 13 amencment or the Constitution and

d before the

1]

1n terms of tne section proposals ars to bhe olac
Secretary two {23 months berore the conierence:

thererore. accorz:inz to the witness, *he conflict coula gnlv have

cesnt sciwvel 17 itne Enecutive Committe2 hac opilacea present

problems berfare tne commencement ot the Annual Genesral

Canference caoula onlv geal ~i1th matters placel

Conterence.

hefore 1t bv the datinnal Execut:ive Comm:ittes The lesadersnio

conference having fa:led the onl:y recourses wnas to court

The witness turther testified that he had seen the leader

and askeg him to salve problems pertainiag to some B.C.P. members

and haa arawn tne leager’'s attentron to tne neea to atl
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conter=ncs 0f consti:tuency comm.tte=s tY adarass the- situation

e line with the leadersh.p conterence whirn w®as coing
disgraceitu! things. The leader had said he would ca:i! the
parties to effect reconciliation within the partvyv. He agrees

there 15 a4 caonstitutinonal mechanism for coastituencies to call

for a Speci1al General Conference.

The witness agrees the constitution contains mechanisams that
ought to be fo}fowea. but sayvs these haa been pocketsza. He savs
the elected committees having pocketed the B.C.P. Constitution.
are liaole to be sued and 1n this regard he was reterring to the
outgoing and 1ncoming committees. The outgoing commitiere had
committea many errors and 1t was a pity 1t haa not besn sued.
That at long last there was movemént in this regar1 was because

of the:r (applicants and witnesses’'s) 1nfluence. He was prepared

to accept constitutionally erected committees.

The witness savs members oi the new committees were leaders

and certain things which occurred n their presence should have

been checkmaten by them. He coula not sav tae incoming comm:itias

frustratea the outgoing committze He was satistie1 he olavec
his part. In his view. thev had fa:lec to ca tn21r dusv, IZverys
delegate had tailed ror it was their 1ndiviaual dut tao ensuare

tne conlerence was proaparly run He savs i1t 1s standarg practice
to elect delegates at constituency lerel and the npnumber of

delegates elected there. was to agree with the list submitted to

the Secretarv-General.
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contersnce alf constiiuency comm:ttess tn address the situatinn
in line w:ith the. leadership conference which was <doing

disgraceful! tnings. The leader had said he would catl the

parties to effect reconciliation within the party. He agrees

there 1s a constitutional mechanism {for constituencies tn call

tfor a Special General Conference.

The witness agrees the constitution contains mechanisms that

ought to be followed. but savs these had been pocketad. He savs

the elected committees having pocketed the B.C.P. Constitution.

are liable to be sued and in this regard he was referring to the

outgoing and incoming committees. The outgoing committee had

committea manv errors and it was a pity 1t had not besn sued.

That at long last there was movement in this regard was hecause

Orf their {(applicants and witnesses ' s) influence. He was prepared

to accept constitutionally elected committees.

The witness savs members of the new committes were leaders

and certain things which occurred in their presence should have
been checkmated by them. He c¢ould not sav the incoming comm; tte

frustrates the outgning commitiese, He was satisfiea ne piaved

his part. In nis view, thev had failed to do therr dusy, Ever:s

delegate had tailed rfor 1t was their i1ndividual duty to ensure

tne contference was properly run. He savs it 15 standard practice

to elect delegates at constituency level and the number of

delégates elected there. was to agree with the list submitted to

the Secretary-General.
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ae=—eramaned by Mr. Mda The witness said aceiegates wheo have
not t:lled forms cannct be adm:itted to ceonference. Compietad

weyz sent to the Secretarv-General on or befare 13th

5]

form

November every. vear and i1t was his view that late reports were
acceotable. The 1ncoming Nationai Executive Committee was 1n his
view unconstitutional in that some of the people who voted were
not entitled to do so. The leader of the party was elected.
according to the witness. everv five (3) vears and had. as such.
"a special position within the®part- and could not be removed

betore the expiration of the period afnresaid.

The fourth witness for the applicants was Mrs. Aletta

‘Mat=2poho Noko who testified that she was a B.C.P. member from

[872] She had been elected to the Women's League hetween 1391

P S

and 1962, She had a:itended the 1992 confaraznce as an abserver

thougs 1n 1993. 1993-90 she was a delegate and had participated

-

11 the oroceedings. She remembered 9th March. 19%6 when sne had

attenaed conference of the Jlst respandent: and the las*t :tem of

the agenda was the General-3Secretarv’'s report - it was-not siort

and anr uprcar had arisen. We had been 1nformed that conierence

was ~gn1ng to adiourn at .20 p.m. by the Chairman. When tne
report of the Secretary-{eneral was read it was calm but as time
went on there was a noise - people were pesering througn windows
ana others were saving that voting shoula procsed and 1% was

suggested because of tne noise proceedings were to he halted.

The Chairman had closed the conference at .00 p.m.
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Maputsoe delegates stnna aside as tnev were

eventually gates were opened theyv had marcned out.

On 10th March. (796 she had once more attended conference.
Thev had been told conference would resume at 7.00 a.m. but 1t
was discovered the previous dav's probiems had persisted 1n that
the gate thev were to enter through was locked and had been
referred to another gate where. finally. thev'went through. On

entering they had not been asked to identify themselves as

deiegates.

On 9th March thev had be=n a little late and the Secretary

and other delegates had already been in the hall and tney had

O 9th

“
L

askad that their ident:tvy cards be sen: to the gate.

~t

March. 19%6 entry had beéen easy and thev had besn reguestegd to

identify <hemseives by production of special cards. On the (0th

March., 199 taev had not 1dentified themselves as there had be=9n

ng such reauirament. -
Iin the ha+i the Chairman explained the conrerence was to

have startea at 7.00 a.m. but said unfortunately because of tn=2
situation a% the gat2. 1t seemed secretaries had not arrived anc
conlterence could not proceed unti1l! the secretaries had arriverd,
The Chzirman was saving the repart of the Secretarv—-General was
to be proceeded with and others were‘saying the Secretarv-General

is the one who stipulated time and now that he hadn't arrived he

coula not He sarted for. Sas did not kaon wne the Secreatar:y has

- a
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nos arviving. She had uncerstood his dittficuity but nthers wers

impatient saving 1t »as getting late and 1t was betier ta +lmcs

the ensuing committee. It was at thi1s juncture that the leader
arrived. Delegates had paid their respects to the leader by
standing and being quiet. Then the N.S.S5. {police) wantea to

meet members of the National Executive Committee. After a while
the leader had gone to the Chairman and the Chairman had handed
over his cha:irmanship to ex-minister Mpnanva who was the
chairman's deputyv. The Chairmah gave Mphanva the loudsoeaker.
\iphanva was enquiring whether énybody knew what had hapcoened to
thg Secretary and why delegates wers 1n£erested in proceeding

witn the eiection. He said there was difficulty in the Secretarv

etting 1n. Nobodv had-said there was an :ncGuiry at the gate and

e

the Secretary was held up there, As quarrels proceeded the
leacer took tne speaxer from Mphanva and said he agreed witn
those who said the election was to go on. The leader had simply

en tne speaker from Mphanva - the leaager merely took the

ta&\
speakasr Trom Mphanva and said 17 the delegates wera guiet thev
voula gquicx!iy go the job.- A preoosal that elections gy on was

She had raised her hand and at the time the
crnceed.ngs ware chaired bv the l=zadetr: she had proposed that the

secretary ' s report be read and discussed and by then the

Secretarv-General was still absent. The leader had suggest

was ton sav we “talk za2boutr 1t’. She had made the suggestion

because 1N her view there were certain peopie who ccoule not be
elected to the N.E.C. and 1f a report was not read they might he
elected to the N.E.C. She had pointed out scomewhere 1t was said

1 tne resort the pubniic was to contribute M2I-A1 and This was to



be from meun and womesa wha survive?d bv brewince beer and s=2llinz
- o -

apnl2s 11 the stree:. The leader had stopped her at thz same
time inguir:ing from iMphanva wnat had happened about the (FZ-00}

malotis and Mphanva had replied owing to shortage of funds thev

had asked for the contributions.

The witness savs she proceeded to point out that in 1993 a

certain gentleman was Treasurer of N.E.C.: this man nad not given

a good report and a commissiocn had been appn:i:nted to lcox into

his at;airs and vet regardless this man had been re-elected to

the Secretarv-General’'s office all because reports had not been

tabled. As reoresenting 300 members of the partv. sne insistzd

that the renort of the Secretarv-General was to be read. The

erson she was referring to had stcod for the electinn subiject-
P g

s
ter

]

matter of the application. In 1993 the Treasurer was mini

Shakhane Mokhehle, She had been seconded bv a Mohale' s Hoek

delegate Ramathebane. There was another progosal to procesd wita

wa

the election without reading reports and this was also seconded

“ aone with his

by an anzry man whom tne leader said was to ge
tury. The leader then said the elactinon was goin2g to oroceed
arterail. miniSter Maxhakhe had been sent te fetch bal!lot pagers
Tne praposa's had net been voted an.

Mozhoesneoe had stood up to ask how 1t was possihie to sliecrs

without the General-Secretary’s report and tne leader had orcdered
Moshoeshee to sit down for conference had decided to proceed with
the election. Minister Mphanva was seated. doing nothing and the

he leader further

-t

microchone wzs with tae leacder using it:
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whoever raisea a hand was tn be eleciing the commities. ne
teader then accepted nnminations trom the tlonr. The witness
testir:ed cshe was not particularly haopy with the resuit nf the
electxon.ln that when the Deputy leader was elected the delegates
had been :nformed there were 200 spoiied papers from the
Provincial delegation and that these were excluded from votes
cast. This was said bv Thebe Motebang Chairman of the Elect:ions
Committee — who claimed over representation. According tc the
“vitness. the Chairman of the Elections Comm:ttee had changed his
mind to sayv there was. atterall. no over representation and the
votes were to be 1ncluded in the election of the chairman - the
announcement was made bv Thebe Motehang. The witness savs she
had ob,ect2d to this procedure saving the constitution did not

sancticn this and Motebang said the {eader had ruled the

Praovincial delegation was 1n order.

According to the witness. ballnt papers to constitiencies

secretary. wino gis:sributea them: 1n this

came  tnrough  tae
instance 1t was tne constituency Secretary who filled them 1n

constituency nad bewn sitting next to her ann this is

-

i

si1koan
what happened. She would have besn satistied wigl the

d 1ts

L

L]
-
4]

o~

croceaure by which once the Elections Committee was e

a
k¥l

G
W
t
1]

them {(the latter) who distributed pballot papers to del € anc

returned thnem. In some constituencies ballot papers had been
filled in for delegates instead of by the delegates themselves.
This had not happened 1n respect of her constituency. The

conference had been tense and not at ease.
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In rep:v to Mr. Khauoe she sain 1n the 1996 conrer2ace hallo:

tiad been coliszcted by constituency sacretaries. Her

4]

paper

secretaryv had given her a ballot paper and he had aot filled 1a
the ballot-paper for them as they filled them in themselves. She
savs she has said in the case of Tsikoane constituencr ballot
papers were filled in by the secretarv and not by delegates

unlike in the case of her constituency where delegates themselves

filled in the baliot papers.

- -
ratary

Cross—-examined by Mr. Pheko she repeated Tsikoane sacr :

filled in ballot papers although she could not sav for how manyv

-

delegates. The secr=stary filled in forms seat2d on a bench next

to her. The lines in front of her were not {illing in ballet

parers and she had naot se2n anv of Tsikoane delegatas filling in

the ballot .papers. and ceould not have seen wnether or not the

o

secretaryv gave ballot papers to the delegz@tes. The secretary had

not distributed ballo: papers to delegates. She savs che was

concerned with her own business and wasn 't paving attsantion to

what cthers were ¢oing. 4 Tsikoane female dezlegats noi having

L-(-‘

a ballaot paper hersalf was anxious o

She hac given her her booklet to se=2. She savs ghe did nost know

Tsikoane del=gatz by name. She hac with "Mampho BRanvaole.

"Mamosa Moabi and Nev Mafa discussad the i1ssue. The Tsikoane

delegate raferred to knew “Mampiio Ranvaoie. The Tsixnane

delegate had been sitting. when her line was No.3. from the far -

side and her row was the third while the Tsikcane delegate was

on the third row facing the stage and on the right hand s:ide:

the Tsikoane lady was 1n party celours and sae could noct remenber
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what sne was wearing «~n her head nar could she sav whether she
was older or vounger than herselr though possibly sie could have
been older. That this Tsikoane secretarv was voting for some
delegates. was not brought to the aétent1on of the chair: the.
chairman then was Thehe Motebang. It would have been a waste of
time to bring this irregularitv to the notice of the chairman.
She savs 1f she did not say this in her papers 1t was inadvertent
and could have been caused by a rush for she had mentioned the
fact to her lawver: she had riised her hand énd had done =0 tw:ice
previously and she had felt it was werthless pursuing the matter.

Ste savs the occurrence had been discussed amongst the Maputsoe

elegates as to what Tsikcane had done.

(o}

T"
-

The witness said Maoutsce delegation was made up o
chairmen: Likhethe Kantjana: Secretarv: Liau Rahele: Treasure:

Sebotsa Sebotsa and all other delegates. She savs bv saving the

o

s

atmocsonere was ta2nse she means conference was divided 1Into

' -

“factions. Maputsge coanstituency was a target! in that 1t was

labeiled 2 Pressure Group and the latter called thcse who

disagresd with them "Maj2la-Thoka ™ (literalisv thosz wao deco't 23t

with otaers) Within Tsikoane constituency there were thase who
agre=d or aisagreed with Pressure Group political stance.
Because of these divisdions- the rightwingers wa2re considering

themse!ves to be blue-dbiooded B.C.P.'s and members of the

Pressure Group are looked upon as scum and enemies cf the

establishment - this accounted for interparty insensate hatred

though the Pressure Group had nothing against the Rightw:ingers.
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On 10tn March. 19726 she had arrcived at the aonlerepce
prem:ses at about 7.00 2a.m.: 1t couid have besn between 4.30 a.m.
and 7.00 a.m. Going through the gates could have tzaken her 30

minutes. Theyv had been admitted without 1denf1fication bv peaple
whio were empowered to do so. She had not known members of the
Credentials Committee though in the end she knew them. She had
seen members of the Credentials Committee controlling pensple 10
the hal!. These were Thabisao Melato. min:ster Shaknane Mokhehl=
tHev meralw

and Thebe Motebang. Thev had not "ween ;dentifiea

said: let Maputsoe pass.

not a delegate

ua

When Maputsoe was called nobodvy who was

entared the premisas with us. The hall had been cieared on 10th

March. 1996 for the leader had said it seemed there wers pecple

whin were npot delegates and it was desirable that pecpole  be

<

checked before entering. She says after the hall was cleared

the were rchecked at the gate Dbefore entering and this 1s the

time sae saw Jack Mopei{ - : she changes her mind and sawvs she

san Thabiso Melato instide the premises o! the conference hall.

<ie had seen Jack opeii at the conference hall withh members

of the Elect.ons Comm:ttea who were scre=ning delegatas, I: was

not true thnt ex-minister ¥Mphanva said after the election of the

Eizctions Committee he ordered delegates out. She also uenies

that the leader said theyv were to go out. She savs she was

satisfied with screening on I0th March. 1996 for it was normal.

On 10th March. 132p the confersnce had started hetween 9 -
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I3 a m * tne lézager nad arrivea just arter 10 N a.m. being 1) -

minutes alter tne contfa2rence had startea. Tne Secretaryv-

th

_1
General was absent‘and 1t was net known shv he was absent: wnenp
the leadger arrived there was this ritf-raft about whether or not
to go on with reports or elect and nobodv was able to restore
order. Her view 1s that tne leader restored order. Before the
feader arrived there had been no proposals. All that hapoene-d

was peopopble expressinz their views as to wnat was to take place

(=]
or net to take place - there were no proposals or counter™

proposals nor was there any voting on the suggestions. The

witness 15 of the wview that the consensus method of voting

entailing the ares and noes does seem to have functioned on this

occasion. Sne 1s positive this happened because the leaaer saird

the cu+-come was determined bv people who made more noise 1n
tavour of deferting agenaa reporis She testi’1ea she remembered

somebody saving betore the leader arrived that the matter had

been dealt witn anc 1t was no use going back to 1t. This was

sa.a aft=r she haa magce a provosa! and »as seconaed. JMoshoeshoe

-

af Mokno:iong hag respondes to what a man sai1d berore the arrival

or tne .ez2aer. by asging how could there bhe an election as 1t was

desirable to have the report af *he Secretarv-Jgeneri! reaa. She

uncerstood Moshovesnone as denvimz that there wac such a decision.

11l that happened. according o tne witness. was that the
leader nad said he agreed with the suggestion that the committee
be elected and that time minister Makhakhe had left. On arrival

at the i1eader the house was divided some saring the committee be

- [

nh,tle otllers nere savinl thaes want2d the secre

electaac arsy -



- 63 -

to resn tae report. She could not agr=2e tha' t=ere was

O
il
s
"3
o

a decision to erect or that minister Maxhakhe fetchinz ballct
papers tied up with tne fact that there was a decision to eiect -
for 1f this 1s the case then Makhakhe and the leader were 1n
collusion. The witness could not understand how. 1f there was

a decision to hold the election the leader had ailowed proonsals

and counter proponsals only to tel! the delegates there had been

a decision to proceed with the elections. afterall. Nobeoay .

accoratng to the w:itness. said the conference had not maclz a

decision. She could not remember anvbocy saving 1t was better

to elect the Elections Committee wnile ballot vapers wer= being

avaited nor does she rememper whether 1%t was said while baliot

papers were being awaited the Genera!-Secretarv’'s report was to

he read,. She denies the f{eneral-Secretary’' s report was

discussed.

When the leader said Makhakhe was to feich ballct vapers he

was scoldinz Maxhaxhe. The leaaer ci1d sav that he hag sent

Makhakhe to fetcn tallnt papers. e den:es conference

winat 0 ag alftar Maxhakhe io2ft. The Electicns Committes haa teen

elacted after Mosnoeshoe hadg been taold tn g1t down Fad se

I was bv *he order of tne leader that tne Elections Copm:it

was alectel - 1t was not conference decisinn. She

momentarily confusea when 1t had besn suggestea to have the

General—-3Jecretarv’'s report read and this c¢ould well have

accountea for her having failed to observe what eaxactly

transpired. She had not seen Mphanva direct deliberations arter

the leacer took over conierence procsedings. “opads hao
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comeia.ned ©f Mphanra be:ing sectional .+ he had not directen
confzarence deliberations in anv way nor had Mphanva taken the
micropnone Irom the leader. Sihe denies Marhakhe was seated. She
denies the leader was between Mphanva and Makhakhe. Makhakh= and
\ibhanva had been sitting on the oppvosite si1de of where the
Women's league were and denies Mphanva was on the s:de of the
Women s league. Though Makhakhe was not long 1n conference that

dav. he had been on Mphanya's left hand side.

When she protested about the Provincial delegzation she was

on the floor and Thebe Motebang was on the stage - she had been
loua. She savs she dia protest. This 1s what sh2 had tolqg
eople who took her statement ~ : sne hacd read her statement but

onlv now realises 1t is not what she said but 1ns:sts the leader
instructed conference to do certaia things. She nad not be=sn 111

court when evidence was led. She had not been forces to vote and

had nct gone out of conference hall while 1t was in sessian.

he—-exam:ned by Mr. Mdz she savs there was no reason f{or
anvhody to complatn that Mphanva was sactional hecause he dia not

_cn}:f anvitning. She had done Standard V11! at scheool. In the

2.C.P. 1{ one onpused the leader one was branded Pressurs Croun

as s Naa

or wanting to overthrow the leader. The leader had not

threatzned anvbodv. In conrerence the vice-secrestary took

recorded,

minutes but on this occasion evervthing said was not
On 9th March. 1996 the Secretarv-General and his vice had been
present. No secretary or vice were chosen on 10th March., 1396,

electea thougn

U

n

Go @rn March. 199 the Resolutiuns Committee wan
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site wou. ! net remember names. Ny ressiutions haa u==1 taksn 1n
&~ - - - ~ ~ - ay N —
terms o> the E.C.P. Constitution. She haa sa.d the P.T.P. lezder
was not crit:cised for 1f vou did so vou were branpaed 2 traiter

or Pressure Group and frownea upon.

The ftifth witness ror applicants was Gilbert Rathala

Ramclahloane who testirieq that he lived at Thamae's. Masaru.

He was a member of Parliament for Bogate No.22 constituency. He

E- 1

had becocme a member of Pariiament after tre 1993 electinns. He

was a member of the B.C.P. and had become a member 1n 1932 when

tne B.C.P. had been formed in October. 1932, He claimed to be

founcation memoer of the B.C.P. and was familiar with the

structures of the party. .

The 3.C.P. -had externa! structures: when the party was

,,

formed the external structures were there. For the vear= . 1952 -
o

1971 ne had be=n outside the country He had plaved 2 rcle 1n

ware held. From 1332 - 33 he was an orcinary

conf2cences tnats

member of fthe party 1n the Transvaal and in 19260 he haa 10:ne2

brancn committe=s 1n the Transvaal. 1o tn 1963 he had attencan

conlersneses as an observer. During the period unaer rsview

Frovinc:al Committe=s han represented Provinces at  annual

Conference of the partv: the structures had brancnes bu:r no

constrtuencres. Branches were npot represented 1n Annual

Conferences.

[n the 1964 - 6o Annual Conference he was a commititse member

f tas Trans.aa: Frovance. From [947 = 71 wnen he returae: nome
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he wzs leader of the Transvaai Province. He had attended the
1247 - #7 annuat Conrerence of the partv and as l=2ader of the
party in the Transvaal had led the Proavincial Committee. No

conferences had been held except 1in 1921 when the first

conference was held. He had been deported from South Africa

because of B.C.P. pnlitics.

In 1991 he had attended the Annual Conference and the

the party was represented bv the Provinilial

externa! wing of

Committee and I(ts branches namelv: the Transvaal. I+ was

surprising how branches were represented and the issue had been

debated. There was a dispute as to this participation. The

Chairman was-Khauda Rhasu and his vice was Phoka Chaolana. The
dispute wa§ betwesan Rﬁauda.Khasu and Phokxa Chaolana aon the one
hand and the leader of the partv c¢n the other. Khas: was arguing
branches could not be represented as they were represented by

their comm:itess and the leader_ was saving they should be

represented. In those circumstances the conference was expected

-

to mak2 a ruling but had made no ruling. There had Dbeen

considerable misunderstanding and Khasu. Chaniana and Ramorspoli:

s

had left the conference. The conference being divided on the

155102 was not able to make a decision.

The matter. had not been put to a vote and after Rhasu and

Chaolana left the conference proceeded with its husiness. He had

attended the March., 1996 conference as vice-secretary. The

external wing of the party was represented by Provincial

Comm:tiess and hrancnies. He was re2spons:ibtle for-compitation of
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resre=sentation. The ransiyaal was representeda
anda ta= 27 delezates

h_‘f g_’
Natal

Was uncer renresen
The representation
Committees plus branches.

t=1 and
comprised the Provincial
Mopel:r as Chairman of the (Credentials Committee had
approached him about the Transvaal represantation ot 94 gelegares
on the last dav of the conference. He said 1t was c¢cla:imed this
B "o -
was not the right representation for the right figure was 106
according to the Transvaal reoresentation. The 1ssue was
resaolvea Tor he had ruled the representation was 94 Tbeing
representation reported to the N.E.C.
Elect:on

a week before the
In his records he had 91 delegates.

Ceneral

The onlx query

affected the Transvaal there having been no queries regarding thne
external representation.

anvtiaing with Thehe Motebang.
delegat:ion

witn

He- had not discussed Taung deiegation
or anvthing with Me[ato except Mopeli nar had he d1Ecuss§d
He

ﬂopel:

had discussed
and

the Transvaal
the discussion
celezation haa come after the conference,

concerning

Taung

aung del2zaticn wnas
i3 and he nad net auvtnorised anv additional number,

had naot been properly represénted for the Tepresentat:»n was ant
tn accordance

Pravinces
w1t the 2.C.P. constitution
representation because of

Conference.,

Ee hac allwed the
the sensitivity eof the 1991 Annual
The matte£ was sSo sensitive that 1%t coulu have
eas1iyv split the party. He had broken the rules tor the sake of
the un:ty of the partyv, The right
Provincial Committes
not

representation
Although he had

was the
comp:led
in a onsition t9© hana them in tor they were 10 party afdires

records he was
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: 1

anmdt out b reach. He couid not for theres wsere ceople 2a6 has

cinsey offices ang wers stapp:ing him from naving access *n the

records.

N.E.C. candidates were nominated 1n Aaccoraance with
constituency reccommendations., The executive committee sent out
L., 4. Exh. "A7” was L.M.l4 sent to the const:tuencies to

make recommendations to N.E.C. for electicn to the Exzoutive

Committee and the post thereof. Having rece:ved L.M., 12 from

constituencies. he had compiled a list of candidates ane cifices

thev stooa for. A candxdatg could not be elected to an office

-t

not recommended by a constituency. It was unconstituvtional for

a candidate tao be elected ton an ofrice not recommendec bv a

canstituency. Ofrfices for whicn candidates stond were rerlectea

in"his compilea list.

In answer to Mr. Khaune the witness further

-~

2 person hac not been recommended For an orff:ce by constirtusnc:es

.

sucn a person could not val:dly

efamp.e. 17 resocommended to stand as Secrestar-general

recommende1 as a candidate far V.E.C. ne carnneot be a member of

the Elections Committees rftor this s 1rreguiar. In alt the

conferences he had attended. 1t  had never happened tor a person

to be elected to a position for which he was not recommended.

A man nominated as candidate to the V.E.C. has never served on

the Elections Committee.
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The leader or the party was not. i1pso factn. as leader of

the partv. cnairman of conferenc=s.

The leader had a role to plav at conference which was to
open conference with a soeech which 15 debated. Other than this
there was nothing eilse. After his speech the leader 1is a

delegate and can participate in proceed:ings of ccnference like

anyv other delegate. If the conference gces out of hand he was
entitled to address the situation like any other delegatz. He
can sav or do what he ii1kes but as an ordinary deleg=zta If

there 15 absolute chaos as happened 1n the (99! conference he can
take over proceedings for in tne event there would be neither
chairman or his vice. -“Having calmed a rowdv conference the

leader 15 expected to hand over praceedings to proper officia

e

5.
Une is expected to object if a ieader acts unprocedurally, As

a delecate he woguld take anvthing a leader says as an grder or

instruction as it is what is expectad ¢f delegates. A conrference

misdirects 1tself 1t 1t folinws the leacer’s oraer. Ther= was

nothing in canflict for the eariier guest:on was an assJametico:

2 delegat2 wno blindly followed the leaders arder was n2* bkona
fi1de. He was saving this because délegétes are s3uppossd 3 KIOW

thne constitu-ron and structures cf the party. [ar taose wno

attend these conferences proress to know the party structures and

constrtution.

He had said while he was in the R.5.A. there were no
constituencies except 1n 1591, He adm:ttea there could be no

proviiaces without constituencies. That a comm:tice cou.a he



tormed £y 3 consiituenci#gs was Trom (9645, tor trom 1565 thera
ware no external gonstituencies. in Lesotho the structare of the
party aligned itself with 9 districts. Up to 199! there were no
ccnstituencies but districts in the R.S5.3A. He did not know when
constituencies were established in the Recublic. Frem {570 - 9]
there had been no conferences. In 199f conference had been
attended bv provincial delegation per an amended constitution.
There was dispute in the 1991 conrerence tor the conference was
dealing w{it: a new matter. he savs there was nothing odd tor the

conference not to have rectified the situation for the matter was

so sensitive it could easily split the partv. According to the
witnass. successive conferences had been rubber stamping
unconstitutional committees of the B.C.P. The witness denies

2.286 votes were cast in favour of the grovincial delagatien.
He disagrees even f this was the total number of delegatas. the
vote was qverwhelmldgly fn favour of provincial delegation as
at the 1996 conference. The witness savs 1t was not oniv the
provinciél delegation that has ‘remained unresolved, but that
therg are other 1issues which have not been rasalved. 'He savs

witen he sgoxe of the 94 Tran;vaal delezation he had incluced the

e

iass agreed

3 members of the Pravincial Committee. He neverrth

13 + 91 was 106,

The w1tne;s had-expectéd 1.2533 delegates and the Credentiais
and Elections Committees knew how manv delegates had attended
conference. He savs Provioncial delegation is not a matter of
interpretacicn but what the coﬁstltution savs. Much as thers

-

were constituencies in the country there were al'so constituencies
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in tae Republis or Scuth Africa far the administratinn o

the

part:

Arfter the closure of the Annual Conference the outgoing
committee ceased to rfunction. It was not after the ejection of
the Election Committee that the National Executive Committee
ceased to exist though after the election of the Elections
Committee the chairman handed oaver to the Cha:rman of the
Eiections Coainittee and thé National Chairman ceased to conduct
affairs of conrference. At the end of the election the Chairman
of Elections Committee hands over to the new National! Chairman
artd the next step is for the outgoing committee to hand over to

the incoming committee. He agrees on the election of the
Chairman of the Elections Committze the old commities e
ceases to _function. His committee was still functioning

following the order of court.

Acrording to the wiitness. wnere there :1s a3 disonte as to
delegation the disputan:ts shcould have come to him as ns= has

the da2legaticn to confiz-m ar ra-2:2

I

[

cacnrds

'

[
:

Credentials Committse had the recori wni-h had come from hiim.

He savs the secretarv of Taung had not sa:d thers were 33
branches and these could not be represented ftor there were 13

branches at Taung constituencyv. He savs he knows of skeletons

though they must be circulated prior or during conference and so

long as thev are recommendations from constituencies. He denies

peccle are elected accarding to skeletons. Skeiefons cotid be
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us=2d but were to De used 11 accordance ~1th computacion rm-. v

h

!
from L.M.!4d and were not to differ from L.M.Id4. He sa:'s while
he was reccmmended for deputy propagandist. he was ele-cted member
of the MNational Executive Committee and did not know 1f this
happened to anvy other candidate. He agrees his was an

exceptional case. Spoiled votes were announced to conference.

He savs the chairman had warned him that he had been elected
to an office 1o which hé€+was not recommended and he di1ga th@s as
a warning for others‘not ta be voted for outside ofiice for which
thev were recommended. L.M. 14 was filled by constituency
secretaries though not all coastituencies filled 1t. - It was.
however. wrong to say the torm was new and had not been in usez.
The rorm L.YM.13 was to be sent to his office nefore 13th November
i a conference 1s held in December. Without the form he could
not kﬁqw how to acﬁ and would be lost. He savs he is emphatic

o

that 1t has never happened for a cancinate to be a member of the

"Flecticns Committe=s at the same time though he would no* dispute

this had happened bhefore.

Re—-examined by Mr. Mda.

Before a person attended conference. there were precsqura;
steps to be followed amongst which a rform of delegation was
fillec 1n. A person who has not filled tnis form mav not attend
conference. He had received 10 delegation forms from Taung and
not 30 forms. [t was unconstitutional for a candidate to the

National Executive Cgmmittee to also serve on the Elections

Committes. Faifure to obirect ta what the leader sayd coula have



been inaucea bv rear:

Gtuestioned bv the court the witness sais he arrivea at
conterence hali on [0th March. 1996 between 4.00 - 3.00 p.m. He
was late attencing because he was nat wmell, He coula prot sav
when the General-Secretarv got to the conference hal!l. Deiegates
were given tickets pinned to their jackets and had been 1i1ssued
bv him t2 the Credentials Committee. He haa 1ssued 91 baczes tn

“a
Delegates ware screened on entaring

Th

tne Transvaal aelegation.

43

the gat2 and conference hall and were screenea by securii:.
Creagentials Committee had done this. The administration of parts

participation 1a the Provinces was the same as 1n the country

thougn 1n the Provinces tnere existed a Provincial Committee nat

founa 1n Lesotheo composed of 13 members. In Lescotho at branch

level the committes- consistad of [I members whereas at

level it was 7+ an elected member of Parl:i:ament.

i

const:tuency

Aprvlicanss had tnen closerd their case.

Tre fi1-5t witness for respondents was Thabiso Mela“o wno

testi1fieda he wnas a member ot the VNational "Assembliv representing

VMaama const:tuency ot the B.C.P. He had attended conferzsnce

whicn brought them to court and he was 2 member orf the

Credentials Committee., .There were § of them and he was secretary

while the others were Jack Mopel:. Nchochoba ana Pitso Qooane who

was chairman. On 10th March. 1296 he had arrived at conference

premises between the hours of 6.00 a.m. and 7.0U a.m. and 2t the
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main g1ate theres had been people. kEe had bean denied entrv un<il
after 7.00 a.m. taowards 6.00 a.m. When he gnt 1A he was
foliowed by ex-ministers Makhakhe and Mphanva who were éha1rman
and vice respect1ve1§. The securityv refusing him entry were the
same men who had manned the gate the previous day and men who had

been assigned dutv bv his committee. There had been no peopls=

in the hall. He had made inauiries as Jack Mopel:1 hadn't arrived

ei1tner.

Mphanva had sai1id as a member of the Credentials Committes
the witness had to  see what to do and the witness had said he
would rather he took instructions from the Chairman and his vice.

On tne:r advise he had.secured the assistance of Letele of Thupa-

4
Kubu. Taka of Sea-Point and Thebe Motebang of Rhafung. The dutv
af the men was to screen deliegates bv their apoearance and bariges
-

or tidkets at the  main gate. Thev were to come in single row

agrsplaving their constituency tickets, The were to e |24 by

their constituency s2cretaries but this hao not hapopened. He had

then tola the delegat:cn the J men would allew tnpem i and waited
to easure that tnev did not pass into the hall. Jack Mepeil haa
then ar-:ved at aboutr 9.00 ~ 10.60 a.m. Thev had azreed tine

2 the npnumber

'y

witness was to cz2ll constituencies and to ensu
azreed with that with Jack Mopeln, Jnice 3. constituency was
called out delegates would then follow each other i1nto the hall.
Delegzates had heen screened twice by himseif and Jack Vopel1l and
the process had ended between 10.00 - 10.30 a.m.

[he conference had then commenced business. [T was not toe
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there was security at the gate nor were people erratically movin:z

[44]

tnts the hall. The conference had started at 11.00 a.m. Becaus
of the non-arrival of the Secretary-General delegates were
impatient and some were saving elections be proceeded with and
reports read later if there was time and others were saving

the Secretarv-General! has to be waited for. 4 vote had bes=sn
taken on tie proposals and more than |.000 votes were cast. The
leader had left for lunch and the vice—-chairman said the electicn
was to proceed with the election of the Elections Committee. The
electibn had been conducted by the wvice-chairman ex—-minister
Mphanva. It was sa:d there Lteing something wrong with the
delegation the hall was to clear. According to the witness. the
delegation was not right if non—delegatés had entered the hall

but. according to the witness. this was not the case.

While delegates were outside he had been given a microphone
to cail back deliegates constituency by coanstituency aand he had
given JFack Mopeli a list of the constituencies compiied by the
Credentials Committes, The secretarv ot each constituency had

sa1d what number of delegates came from his constiluency under

£l

the direction or N.E.C. His committe= has seen the iist as

prepared bv N.E.C. theirs was merely to satisfy themselves that

the lists submitted were correct and lists were the same

taroughout. Jack Moveli and other committes members were to

check delegates against the list for admission 1anto the hall.

His list had shown 106 delegates from the Transvaal. There had

been a query to the erffect that delegatas had bheen left out being

the Transvaal executive Comm:ties. He had reot=srrad



76 ~

the matter for resolution to Jacy Mopel: :1n consultation w1tn the
Secretarv-General and 106 delegates had entered the hall. He had
been given the number 106 by ‘the Transvaal -Secretarv and N.E.C.

The issue of 94 dqlegates had arisen at the B.C.P. offices but

the number had been rectified bv RKamolahloane to read 106.

[t was not rue Mopeli had gqueried the 33 Taung delegation
aor inrormed nim of this. The Taung M.P. had plaved nc part
regarding Taung delegation for he was not a memher nf the
Credentials‘Committee. To his knowledge the registered Taung
delegation was 33. During the election there had been a query
abcut the Transvaal and Free State delegation it bging ciaimed
theres was over-representation. Aftsr the election of the Deputy
President. Chairman of the Elections Committee had said. as itl
seemed the Transvaal and Free State were cver-representad. it had
bheen deciaeﬁ to nullify these votes.. After the -Transvaal
delegation raised an ooiection the Thairman of the Elections
Committee had made announcement to the effect that it had been

a mistakse to exclude the Transvaal and Fres State votes when th

e
Deputy President was elected. THe corrzct delsgation for the

Transvaal was 106 and 97 for the Free= State thouzrn ool

delegates for the Free State had turned up.

The witness further testified he had been a member of the
B.C.P. from 1934. He had attended the 199} conlference after =a
lapse of a number of vears owing to political instability in the
countrr. An obrection had arisen in the confersnce to the efrect

that the Traasvaal and Free State cauld oniv be reprassented bye



the:ir Provincial Committees and a vote had besn faken to recalyva

the obiection. Sitnce thnis conference there had been no guerw

regarding the Provincial delegation.

He savs being a candidate to the Executive Committee is no
restriction being elected to the Elections Committe=. He savs
all members of the Elections Committee have to satisfv themselves
that votes cast for a‘candidate are correct making 1%t 1mpossibise
tor a member of the Elections Committee toa cheat. He savs he had

voted for candidates of Nis cheice bv writing their names on the

hallot paper and in all the conferences he had attended this was

the only method of voting.

Cross—-examined hv Mda the witness said votes for the
Transvéal and Free State were excluded wnen the deputy leader was
elected and includ=ed when other office-bearers were ~lectes. He
savs he does not know whether the election of the depui: leader
was irregular. _He savs the Transvaak delagation had repgrted
1ts2i7 to nis committee 6n the Frigar and his committee had

th

¢/

"compiled a list of delegates by cotlating 1nrormation from

Lk

arr s
L=

< U

constiluency secretary’'s repor*s and the- Generai-Secre
report. He savs tﬂe queryv regarding the Transvaal had arisen on
10th March. 199 apnd not on &6th March. 19%5. That the Transvaal
delegation was excessive he had obtained the informat:on trom
Jack Mopeli1. He savs he doesn’t know how the query was resolved.

The witness savs the query arose because the Transvaal wanted to

asty 14 mare delegates to make i1t [20.

-



He savs he 1s conversanit with the structures ¢f tha oa
and tnat pursuant the?eof every delegate is to - -ri1li rarm of
delegati;on with his own hand (vide S.i58 and 21 (d} of the
constitution) and taat 1n conference deliberations the

constitut:ion rust be followed. He savs as to revresentation the

Ceputy Secretarv~Gen~ral’'s knowledge was primary. while his

T

knowisrdge was secondary. He savs “& cannot denv the Secretary-

3

-3

il

General pad raceived (3 forms trom Taung thouzh 1 Fenyg aAun:
=1 -

was issued with 1) i1dentification cardes. He sars he h-? never

discussed Taung delegation with Mopeli or that he misled Hopell

P!

into 2ccepting 33 delegates instead of 12 delegates. He denies

T

he changed the delegation of |3 into 23 in h:s own hand.

He savs he had held no portroliios betwezn 1970 and 1%9} for.
afterall. the party was non-existent. He savs he dces not know
whetner the question of Provincial deiegation was settled in [992

-

ar e was not in the Yational Executive Comm:ttes. I~ aao

ot

ner

y

breatnh he 1nsists there was such a resolution.

Lty &t the gate had said ther would not open for him for
these were their instructions noif to apen. He kpnew neirther tha
names oaf he -security ‘men or identif{ed them as faces wers
unfémxliar. ﬁe agrees on 9th March. 1996 conference was to close
at 6.30 p.m. but closed earlier at 5.00 p.m. 1n spite of the fact
that it was pressed for time. The conference had been closed by
1 T3

the deputy lesader and no explanation nad heen g:iven for |

clasure, Pressed he savs the conference was closed by the
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chairman Maxhakhe. He savs security at the gates was 1n S:ace
from tne &th - 10th March., 1996 anag received no report of an:-
changes there ar the gate. He savs it is possible he could nave

forgotten some occurrences for conference had taken place a long
time now. He agrees after the clasure of conrerence penple at
the gate had prevented delegates from going ocut. He savs they

were all surprised why delegates were prevented from leaving the

premilses.

. He says that Mopeli was harassed at the gate he finds this
tunnv for 1n his case there were reasons for stopping him. He

savs the lzader being democratic 1s chatltlengeahle and that he has

to consult the N.E.C. and cabinet for anyv policy decisions. He

savs the leader did say the nation was to turn their backs on ex-

ministers Chobela. Makhakhe. Mphanva and Toloane: he savs 1t

could not be said that thev were not given chance to defend

themselves for they were holding pitsos all over the country.

Cross-~examined by Mr. Khauoe. he savs he did sayv before 19912

e was not aware ot Provincial Structures. To hiim a coastituency

19
"

and parliamentarvy candidate was one and the same thain

parliamentarian was ex-officia of the constituency committee.

There were no structural differences in the R.3.A. and Lesotho.

He savs unless there 1s a law to the contrary there 1s notiing

preventing a candidate to N.E.C. to be an electorat-officer. A

candidates eligibility was dependant on having served on the

-

constituency camm:itte= for 36 months or served diviematicatly for

months. Y candidate could not be elected to V.E.C. without

-
b



hav:ng served oan tne constituenc: comm:t

Re—axamined by Mr. Pheko the witness savs he agrees there
were a number of 1rregularities. dccording to party practice,
11 tne eveat of an unprocedural sltip which 1s unconstitutionnal

celegates are expected 1o raise objections 1n conference.

(uestioned by the cour- the witness savs he i1dent:fi124 some
of tne seacur:ity at the gate on 8th March. 19954, In locking at

rthem he did not %Xnow their names.

Tne second witness for respondents Thebe Motebang testifieqa
he wzs a member of tne B.C.P. from 1962, He had attended Annual
Conferences from !962 untisd the 1970 state of emergency. He had

50 attenaed conference subject-matter of the proceedings wnere

1

T3

ne was olect2d Cha:rman of Farty conferences. He save 5,20 of
1e COonstitusion sars-the leader 1s Cha:rman ot fae Executive
Comm: s ta= ~ hence wn there 15 Cha:iranan of Part: conferenceas.

.

ol conferences ha nad attandad Pravinces haa heen

=i

1
i

cepresented by Provincial delegation from constituencies made up

of branches, The delegation was accompanied by Provincial

Committes members. The reasan Xnasu and Choolana had left was

because thev had been awav for a long time. had turned against
those in th2 R.S.A. and pretended thev had walkaed away from the

2 7.2 whern., tn ft2cft, thinegs a:d nnt fa-nur themn, He was member

i the Credentials Committee n 1992, Khas i ang co. were sasing

]
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(bt 4

by their provinrial

a1

srovinees Ccould nor Se recre2sentsd excen
committess. This was a plot to weaxen Provincial dslegatian.
3665 delegates had approved provinCLaI'delegation and ;n making
this decision had relied on the practice and policv of the party
for vears on end. {2 pecple counted and ! gave fizures: the
enumerators were Monvane Moleleki and Molapo CQhobela. Molapa
Ghobela was then deputs leader 1a 1992 as 1n 1995. it was no:
surprising for peopie to compiain against party decisions. Afte

1992 there was never a complaint about provinces except now that

an election has been lost. There had never besen a suggestion

=S

that Provinces be represented bv their committees onlv., He had
been a member of the Nationa! Executive Committee for the period
1902 - 993,

In the B.C.P. executive members were not invited to do
certain things. but did what thev had to do during conferences.

The N.z.o. d:d not iavite pespls cother than delegates. K2 was

member and Chairman ¢l Elections Committes. Ramalahioane n=ver

2%
a
W]
n
a
[31]
]
i}
U]
1
or
9]
fa o
jooy
[4/]

211 he had invited c2rtain people, After h

w1

Sizactions Committee elections had commenced. He had recsived no
reocrt that certain people from the pravinces were not T3 bte in

e

conf2rance. nor was 1t said provinces were to be reprasent2d by
thelr committees. There had been a repart b} one ol the
Eiections Committee member namely Mahlakeng that it was said the
Transvaal representation was 9| and not 95 accdrdtng to the
reporis. He had based his figure on head count of the provincial

it w then tnat the FTres Stat= and Transvan!

in was set aside and he had pubiished th:s during the

b
‘
-
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e.act.on of the deouty se2aager. Followin: a complaint locgzea by
“ne Transvaal. 1t had been agreed the rignt delegation was [7Jg.
235 nobody guerled the results of the Deputy leadership Transvaal
and Free State votes had not he=n added. He savs members of the
Elections Committee all kanew the Free State and Transvaal votes
were all for minister Mosisili though there was no publication
to the effect. Publicztion w»oula not have aftected the result
for 1a anv event Mosis:ii1 had won. ™He cavs after the elect:an
of the Elections Committee the vice chairman ot conferences saia

tne entire delegation was tn leave the hall. According to the

wltness. 11 was customary for the chairman or vice chairman to

order dejegates out,

He sars the lezder arTived at getweszn 1.0 - 12,20 nooan
whiie he had arrived at 6.3Q a.m. When the leader arrived -

had started though there was a no:se. Conference had

1)

conferenc

ge2n go1ng on for 'l — %V 1/2 heours wnen tne lezder arri;ved cn 1d%n

-t

Marcn., 290, Conference was to have s:tarted ac 7.00 a m and .

-

arcording T the prosramme fhe Naticnal Eiscutive Unmm:ttee was

-t

tn De elacted. On 9:th March., 1996 - had been ceciied to

cont:nue witn the Secretarv-General 's rexncst as 7.00 a.m. Seécause

the Secretarv-General nad not read his report th-ough. The

ecretarv-Ueneral haa been present when tne anpouncement was made

LIS

pr Chairman of conferences. When the conference started between
190.00 - 11.00 a.m. not only the Secretaryv-Genéral. but his vice

ancd treasurer were abhsent . Before the leader arrived on (Gth

3

Vairen., %0 notaing haa transoaired eXcosot acozumenis for Som:e

delezates were saving now that the Secretart-"enera! and his viece
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wers absent 1t was bettar to gn anead with elections ana t-=

rr

vice-cnairman was ob,ecting saving conterance was to wait mavbe

the Se;retary*General was on his way. Conference was protesting
saving the Chairman was to take over Chairmanship as Mphanva was
rude. Mphanya had ch:i:ded delegates saving 1t was not selrf-help

projects in conrersnce. Minister Suakhane Mokhehle had azoealed
to the Chairman to take over chairmanship as Mphanva was rude anc

abusive. The minister never saia Mohanva was talk.ng nonsense.

Ex-minister Makhakhe had sei1zed the loudspeaxer saving notaing.

A message had been publishea that the V.5.5. wishea to meet
the N.E.C. Members of N.E.C, were fen tnen. A loud noise had
erunptec and just then the lezader arrivea and set between the

Chairman and vice Chairman. The leader and ex-minister Makhakhe

had conterrsd and as a result the ex-minister had g:ven the

o

leader tne miZrophone. The leader had not snatched the

mi1cTIeaAond rrem tne minister \Mpnanva.

Toe leaazsr paa tnen called conference ta orger sav.nz 1l

h
(e
-

ta=v were stlent work woula be deone Sconer. atterall. <som

them came from alar. Tan=z noise haa subsidec ccns:iderablv [

was no: true the leader sai1d he agresa with tnese wno sa.d tne

V.2.C. should he elected It was malticinus propaganca to sav the

tvy

leader haa saia certain agenda 1tems were to bhe set asi1de and the

election proceeded with. A suggestion had heen made that

elections be proceedea with without reports. [t was saia reparts

reasan Qe Lz some

nould pe gone 1nto after tne election. the

H

gelergates were returning to wnrk and weres any Jons to elecy beicre
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returning. 4 suggestiion and a counter cne haa been seconcec
and voting had taxen place. Those ia tavour of proceading vi1tn
the election were over 1.000 and those who objected were 63. The
Eiection Committee having been elected the hatl was clearea bv
vice Chairman of conferences. [t was not true the leager had
chaired confrerencs delivberations. The leader had nat

participated 1n the conduct ¢f the conterence 1n anyv »a+.

When he arrivea aé the gate there was a tnrong at the main
gats af 0.30 a.m. He savs at the gate there were peonpie like
those allowing people to enter but delegates were not entar.ng
vet ana this was the reason people were gathered there. The
gat2, accorzing to him. was manned. When he asked whv peaple
werz not enter:ng the repl;- had beesen 1% %as not vei time snd 1n
due course delegates would enter. At 7.00 a.m. he was still at
th2 zatz anc Melato arrived but he was not allowed to get in
unt:! ex-m:n:sters Mazhakhe and Mphanva hat arrived. Melato then

delegates, Arter toe

s

asse: tar assistance to help usner 1

curity searched them taev had procesded witn theyr work and -

wn
(b

nas then socut 5.00 or past §.00 a.m. He savs thev haa agzr-ed

-

vith Melzate that tne men manning tne gate were the ones to let

ol2 through ror. as ne sayvs., they aig not want to i1nteriere

'
v
O

witn people coming 1n ana out.

People who were able to identify themselves were searched

bv securityv. Delegates went to the right hard side of the gate
and not cirsctiy o anto the hail. Those »nhn entered tarougn tne
zar2 die 39 as gelegates aniy. Tners was a tarong at the gate
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and tne rossibiiity of reguesting people ) ent=r accoritng o
constituencies was ruled out owing to the huge concourse tha‘ haa
gatherea at the géte. It was untrue to sav after e.-minister
Malkhakhe entered peecple surged 1n erraticalix. He savs 1t 1s
unfortunate the court had been told on [Oth March. [%996 the

conference was hi1jacked. He says there was no hijack:ng for
himsa!f and minister Shakhane Mokhehle were asked for ass:cstance
by Melatvc., as his committes ﬁ%mbers nad not arrived, Wnen
delegates went to the .conferencs hall 1t was Jack Mopel: ana
Thabiso Melato and when Melato's committee were arrived they nac
plaved no role at atli. Detegates had been given tickats ane in
prooesin2 names thex raised these and the Charrman woula then

call ocut a number. He had objected against tnois method.

afterzil. tne metnod usea had nct .been by resoluticn of

conference. His objection had however not been seconded. ~The

]

oniv compla:nt was that the Depurty Chairman was paving attsnt:ion

i

-
H
i

here wis no spesiiac

b

to a particular section of the delegates.

nurper ©f eleciicn committer members to oge elected For tne number
depends on the s:1z22 or tne canference and wtn this vase 2! memvers

‘of the Eilections Commitiee had been elected.

Berore elections started. ex-minister \Makharne delegated
powers of tne Executive Committee to the Elections Committee.
Paowers of the Executive Committee were ending and Makhalnz had
te nand over to the Elections Committee and this. according to

the witness. was pracrtice of the party over the vears. He savs

to have beepn” aubreo someth:ing like "mats olou-a-:1keka2tsetse

"G
3
ri
=
b
L
-
Wa

(self-help projects) belittied such an august
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Vonsense n1a not. to him. import hostiistr. He savs 1t cannot
be saia tnat the conterenc2 was so tense that 1t did not alinu
some peopie to exercise their democrat:c rights. The atmosphere
1n conference coula not have made anvbody feel bitter. It was
those wno were losing the electinn that left the conference hall.

Songs sung In conference were melodicus songs In tupe with the

g

atmospner=s 1n the hall. No serinus songs were sung signi’»:in
nat:ional dangsr. [Deiegates had not votad as i1t they were tense
cr afraid. None of his committee or for that matter delegzates

had arawn his attention to the tense atmosphere 1n the hali1. He

says the aillegation of the atmosphere being tense 1n the hail

arises 1o0rv the first time in court. He savs he did not see any
recple in grev blankets. He savs he made an anncuncemen: about
tead of

tn2 Women and Youth league which eacn had 9 delegates 1ns

b. Hey, savs the Youth who supported ex—minister Maxhakhe had

argued with him about this resnresentation. The N.E.C. did not

nelp for 113 powers nad expired and tne Crezentials Committse had

¢ been unhelpfiul and it had bYeesn sa:d the delegation be not

m
[
L

LTS

ot
;
!

disturied ana he had made an announcement to this effec

sars tne c¢onterence had accepted the wrong dslegatinn.

He savs it was no¢ the first time that the Youth and Women

were reprasentea in this manner ana that where such a siip

occurred in terms ol the practice and procedure ol the part: and

unprocedural slip has been accepted. Sometimes such a slip is
ismissed. or straightened or rectified.

rrers whoohh oren o



conterence to e raised there. discussad ana resalved. He zaws
it is oeniv suggestions affesting the cons:titution that ar=s mad
before conrference and circulated toc members a maonth hefore the
conference and anv other problems that can crop up in conference

are resolved in the particular cenference.

S.10 (b) about changes to the constitution. propnsals are

sent 2 manths 1in advance to the Secratarv-General be3ore

conference sits. Ehasu’'s aftair in 1992 had cropped up during
conerence and had been discussed and resolved. When matters of

the kind arose. conference had alwayvs lived to expectations and

resolved matters, There was a big gulf in the ranks oI the

~ . P. and whether it can be breached was quite a task ror peosp'le

tx3

wino lost the elz2ction on 10 March. 1996 calied themsalves leaders
of the.B.C.P. and ¥=t their leadership ceased an 10ta March.
1995. fhe situation had brevaiied during the conrerencs but was
WOT3e now. It was a terrlblé miétake to have oome to court.far
was 1n this court that thg leader of the party had Le=zn
all soris of names. The problem betfore court was a polisical
not 2 juawciali onm and could nat bhe solvea bv a court of faw.

matters the situntion

—_—

Where courts interiered in purely politica
was worsened as was happening. Pelitical organs were capabls cf
sclving their own proodlems and where courts tried to'solve ihese

problems such solutions would not be kindly taken to for they

would always bhe the complaint that. it was not our decision but

courts decision. A court could not deprive a2 political party of

1ts inherent powers. He sugzested matter. raturn whencs 1T came
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nere 4as no prechibation to one berng a candidate tL 00N

=1

rctions Commitiee at tae sams time.,

[

and oeing elected t» the E
afterall. the constitution did net prehioit this. Counting was
done openly ang members cf the Elections Committes have to
sati1srv themselves that counting :1s proper. B.C.P. canaidates
to the VM E.C. are recommended bv their respoective constituencies,
the criteria was whetner a canaidate 1s cualifiec taougn the
const:stution cavs a persagn can only be elected to the post to
wnica ne 1s recommended.

He savs 1f pegpie were elected only to propasgeq offices tnis

14}

would blignt ballot secrecy. He savs all that was reauired and

s

was in tune with the ceonstitution. was to recommend names ard not

11c2g T¢r recommendat:ornn of ofli1ce was derived more from

or

practicze than the constitution. He sgvs the conference 1s at
targe to dercart from recommended oifices so lohg as the candidate
gua::1l_=s5, iz savs he had attendec ths 1922 Annual Cenerzl
Coniersnce and 1t was not true tnat Kamonrahloane hacd tost his
ptag  Hecause he h3ag stood Ior oan ofifwce otaer than thats
re-cmmendec by his constituency. Ee sa~s he had bes-, eiscted

etary altnrugh ni1s namz hHad aonpeared as

[
1

vice Pupiicvis ac

running for Puolicit: Secretary.

Accordiag to the witness. 1t does hagpen trhat in conlerence

there are 1mportant people who had not been recommended but 1s

wWrong

now advisable to elect them: according t2 him. 1t would be
Ty SJachL p2ople to be 1gnorea simply because thevy had nnt beea

recommendel 0V tnelr constiiuencles Vo ocomataint vag come o



hiz comm.=-te= cancerntn: {aung anc he heara o

the [i1rst Llme 101 COUriT papers.

[n [38) thers were no constirtdencies 1n the H.S5.,2 tike 1n
Lesatho where there were branches ontiyv. 1966 saw tne birtn of
constirtuencies: before then branches were responsible to Distric:

Committeess ang 1n the R.S.A. to Prov.nces. Pravinces xere formec

by branches. In terms ¢! the const:itution Previness na e
committess. He was not sure whether tne constitutr.nn 2rovidsg
tor i3 Provincial Committee members. Acceordinag to the

ccnstitution., the Provincial Comm:ittes was responsible to the

National Executive Commitree.

Cross—-=2xam:ned by Mr., VMda the wnitness sa:d the gecisi1cn ta2
.2ave out vetes cast wnen the Deputy lezger was ei=ctes. was made
ov the Ele=ctions Committee. He savs cespits the e~xclusio0on. it

J1dn 't mez2n taats celegzates rrom tne rres S*ate ang Irans.aal ware

cannat den that Ramnlahleane «1s resconsibte

conference cgocumentation anad cannet den: tha: Ramolahloane w~as

given |3 delegates from Taung though he cenies celtegates trom the
Transvaal were 94 for he had been given the numper [Qa.

Witness »aw sass he ¢cainnot sasy taas Melats: 1+ pa g2t waat
13 sAa1¢ 12 foust.  Actualles Wwelato was woopy waen e 32 kR
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tn= witness nac met Eamolahloane. He zars the Centra! Commiitse
vas InT &.%E S corract. The Cregentials Committes c:d ot have

to rely on Central Comm:ttee reports only at 1t was not lim:ted

ov them tor aelegation emanated Irom the constituenciesz. This
hapnens when the N.E.C. and delegates dirffer. He savs he s
cnallenging applicants 1n having brought matter to court. Ior the
conrerence could have resolvea the complaints. There was n2thing
stIpping applicants from lodging taeir, compla:inss w1th
conference. He disagrees the Annual Conference was a jucge 1n
1ts pown cause and savs this 1s berng said because Pressure Croup
:s losiag cut. He savs avpplicants could eoniv have come to “nis

cours :{ titer had exhausted internal remedi=2s. He savs he canno:

agrz2e2 that tihe 1mpari:zl forum is this court because {% has no

Lot
i

nteressy. It was not true some delegates were denizadi

fundamenta! right of association and participation. Ee says he

o

aoes no:  xaow  the High Court 1s  tne custodian  of the

constrtition,  He savs tals 15 not the rigat forum to dstermine
tae 1ssues 1n favour o:r, for examnle, XMoshcesnoe. wnid  rs
Prassdrs Oroun.’ He savs bringing prnlitical cases 1o court 13
Tmlsuse GCi* CDOUrts pProcess. He savs sgince a2 abol.c:on of
d.strict committess. the internat wing has had morsa

eoresentation than the extarnal wing.

s

He z2gre=2s conlersnce was uaruly befors the l2ader mac: an

g

appeal and tnat after his appeal the noise had abated. When

veople were manv and not satisfied. 1t 1s understandable wnv thav

S wnas ton ke expected surh unruly o oenas oL Aol

e
n
i
fu
-
¥
rr
.
jon}
4"
L1
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]
hae
7
T



—_ ')l -

olls betan

J
of
3]
1,
n

or ri

1

—

1]
.

11¥]

uq
f

ind:.i1nua;:

Resolu=i1nns :r tacled might nave been useful.

While he couid not claim to know the essentials aof d=nocracy
he was nevertheless a demccrat. If the partv fa:ils to adcress

grievances an aggrieved party was entifled to go to court+.

Cross-examined byr Mr. Khauoe he savs tlhiers 1s a cirauss 1n
the constitution for exhaustion of remed:es and not such a clause
1s the Annual Conference. According to the constituticn members

were sued ang suspenced. He savs 1n terms cf the cens¢.tution

nopocy can oe expellea wilthout being charged ana 1f the clause

was no< 1tncluded 1n the consti‘uti1on 17 cculd be a case of bad

drzughtsmansn.p. The green beoklet was not registered with the

Law OfZ1c= tqQr the only registered document was the white paper.

It was no* true dur.ng the last contsrence the gre=n bocklet

nad be=n followed, When h=-had placead the mattar ot tne Youth

ana Yom=n s league to the geleagates, confer2nce was $..201 anc

he had zaxen th:s to amount to consen:t. HEe had gone Stz vD at
sch ol. He saxs the conference haz oonfented to the e.tra
i r1on of tie Youtn ana Weomen's Leazue by 1tz silance: the

agieg4

constitut:on hac not been amended to tnis effect.

(%3

Regarawng S.10 of the Caonstitution. he savs he agrees the

operative sub-sections of the constituticn are (a} (b)) and (k)

witn grerat:.e wards " retola’ (zhinge) a2nd enela k1 thsha [se:

astiae) Sdars amenaments were not gone bherwr2 the ~npua,
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curing the Annual Confer=snce and this hac been

-

i‘onlerernce sat bu

-
o=
=

€ears as enshrined n tne constitution. in

'

tne practice for

benela ka thoko  (set aside) appeared i1in the constitution but
th1s had not been practice f{or vears. The General-Secretarv
coula never prophesy a situation and hence whyv amendments were

made during the conference. The General-Secretarv aid not

7

and resolutions to the innual Conference. Wher

present regor

L4
7]

L

1on was going to be amended. tne suggestions to thd

~r
-t

a cons-Litu

etfect were to reach the General!-Secretary belfore conference.
Resolutions were not from constituencies alone. but alsao frem

:ndivicdual members.,

The witness savs S5.14 contemplates recommencations {rom

consti:tuencies {0 amend the constitution and that in th:is rz2zarz

the N.E.C. nas to be 1nformed. so that it mav inform

constituencies. Constituencies could not amend the constitution

Ev resalut:icn. Such recommencations bv cons:iituencies or

indivicduals couild be submitted to the N.E.C. and :¢ was these

tnat are torsarced to the General-Secratary to reaca the Annual

[=3

wonNIierTende cefore siiTing.

e sawvs S.i4 of the Constitution referred tn suggestions

Irom censtituencies to the Annual Conference. Resolutions ol

constituencies were onlyv internal. He savs At conference the

resolutions committee was elected and 1t was after the election

of this committee that resolutions were made. He savs no clause

1m the constitution can inhibit the progr=ss or gecisions of

cenference. He sars to.sav the Annual Conferance cauld not



betare the confz2rence but couid be ampl:fied bv constituencey
delegates, He zars the list of delegates cnuid not be amendeaq.

1sts were tn reach the N.E.L. before 13 Novembher: there was.
however. no hard and fast rules regarding the deadline. He savs
he had read Dr. Nts& Moknehle's aftfidavit. He savs the
Credentials Committee is not a creature aof the N.E.C. but an arm
of conference. That though the Women and YButh League were over-
represented he agrees they participated in conference regaraless.
"

He sawvs conlerence was right to allow excessive Women and Youth

delegation for the law was made for man and nct man for the law.

He savs 'the law 1is not abave man. He savs he agrees
parliamentarians are not above the constituticn. He savs

suggzestions from constituencies need not necessarily be suppnrted
bv delegates from which thev emanate and delegates are free tag

Tor cr against them. He savs there were no grev-blanketed

Vb

Vot
peoplea in_steei hat§ in the hall nor were there such disturbances
in the hall. He savs Moshoeshoe is a rebel rrom LL3 arnd believed
he_%as trving to get a dié at him (the witness) as .he {the

witness) had criticised Moshoeshoe {or his rebellious expaits.

The witness savs ne knows repels and not bogevmen. He s3vs
he was LL3 bu: di1d not belong to the rebel group. He says Qs

regiment nevar nad anyvthing to do with rebels.

The General-Secretary kolisang had given a draft report te

the delegates. saving mhat problems the N.E.C. had encounterec.

called

He savs he does not agree the ocutgoing committee was

"Pressura2 Cloup. @ 1t was them wihc called themse. ves "Pressure
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Group.  Mr. XKelisang hac said 1n h:s report the commiti=e was
$:7en the name "Preszure Croup’ to ostracize them. He agrees

tha2se «<omplaints should have been tablied and discussed in
conference. Thev had been placed before conference and nct

Ziscussed.

Re-2xamined by Mr. Pheko the witness said coacerning matters

not debated in ceonference. owing tg time factor. it was customary

i

for the" incoming committee to cali a speciazl conferenca 9]

complete ocutstanding business. This had happened on séveral
accasions as in (966 onwards. Minutes were taken which would

sphow  incomplete business from a previous conference. The

'S

conference would then discuss matiterz arising rrom the

nce., It was wrong ror a delegats tc sas he was deni=d his

p

conrar

constiftutional riznt because there is ailwavs an avenue tor their

Ggiscussion and'resolu;jon. He savs a man acting otherwise than
as outlined above. would be acting agains® the lnterests of the
2,08, He savs it 1s s+tretching matters too Jar te sar if

business 1is not finished i1n cne conference. that renders thoe

neenstitutional for the conrersancas he had atst

o

conrerance
vhers business was not completed. this had nnat heen h2ld a2zzinst

the oapnrerance because 1t 15 known what procedure to foilow.

The constitution did not spell vut what party practica was.
He savs wnen 1t was said the Women and Youtn league were to vote
nver~represented as they were. he had understond this to mean
that provisions of the canstitution were sei azide. He gavs 1!

-

a problem is posed and the mator1+yv agree. ne takes 1% as A
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It the major:ty ware againgt he ~ovld not have tollowea 1t He
sars there was no set pattern of how resaiuticns were cassed or

not passed.

He savs conference can vote by secret hallot or show of
hands. Wher= a proposal is not opposea. i1t 15 tzken as carrtied.
This method of voting had been applied i1n the case of Women and

the Youtith league,.
Respondents had then closed their case.
In their address counsels for applicants 1. 2. 2. 2. 5. 6

and 7 concentrated on a number of issues and so was the answer

S, 10, 12, 12 and 22.

i
A
.

6.

tn

from counsel for respendenis 2. 3.
The issues raised and the answer ther=so! are importamt and I
- + - -

intend. as far as is possible. to dea! with them seriatim.

It was conceaed an behalf of applicants that the decision

47

to sheive or suspend temporarily reports and to procsed with th
election was by rasolutien of conference but argued conference

e o

had cugy-sfepped 1ts limits for 1t oppressed the righ+ts ol the
mfnorities: that in aliswing over-representztion of the Women and
Youth League the Elections Committee-had over-stepped its mark
iorvonly conference couid do so by resolutian and providsd tae

reilevant secticn of the constitution of the 3lst respondent was

amended .

that Sectinn 2iby and () read with

i
3
3
*3
1¢]
=
4"
i

ot was furth
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1l ‘¢ 11 daan tnat Proviacial rasrecentition at o tne ~nnual

Cnrlerents could on.sy e by the Provincial Comm:ties.

45 tne B.C.P. Censtitfution ai:d not sav what a constituency
13, 113 canstruct.on was o be with reference to the Lesctho's

constirtution. a construction which r1i1ea up witnh Dr. Nts'u

Woxknenle’ s uncerstanding of a2 constituency.

It there was a2 resolution allowing present Provincial

celegation the constitution wouia nave been amendea 11n this

S

egara and 1t there were such an amencment the 3ist respocadent

T
hav:inz been registered under the Societv's Act. 1%po thera woula
be prootr of such a resolution 1n tne Law Office. Having regard

t2 tne anctir.ne of severab:ility the acvocacy of the evternal wing
as apar:t from the 1nternal wing did not f.t 1nto the overall
structure of the partv and this was the reason this external wing
Faz cadse oI so much quibbling and wees 2f the 3lst responcent

Tner= was cCcrea:b.=2 and prima facie eviaznce peiore Cour:
tnas Taung haog accren.ted 13 aelegates to tne 4nnual Ceneral

Con-erence of &th March. 1996,

“ was .n addition submittea that anv reterence 2 acts

et |

filowing from the practice of the 3lst raspondent were utra vires

af the partv’'s constitution for practice held gnod oniy where
there were no constitutional provisions.
lection Comnittes aed 00 rigat to 30t On 173 wwn 25 .53

-y
1

e
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pexrzrs riowad from the conference wn:ich elected 1%, Further
that aerz2rred agenda items should have opeen recalled or

conference informea of their reason for nct recalling them for

discussion and at worst conference should have been i1nformed of

when thev would be discussed. It was not even clear who., 1f the

deferred agenda 1tems ware to be recalled would recatl them for
it was claimed the National Executive Committees pawers end

wnen tae Elections Committee was elected and powers of tn

o

after conference aisposed of its bhusiness.

Zehaviour at conference was riotous and 1ntimidatory enough

to have rendereqd conference and 1ts deliberation null and void.

Memoers of the outgo:ng committize were prezijudiced

reports were not rezd.

Drocsa11ngs.

1

Non—-delegates hacd participated 1n conferencs

It was 2lso argued respondents No.l and [3 did not gquaiif to

or election 1nte the National Exescut:ve Commitiea,

-,

stand

As canciaates had heen elected to serve an the Elsciions

Committee. this was a case of one being 2 r1udge in one’ s aown

cause.

There was no secref baliot.

“Lekala” and “sechaba’ as found in sections 16

and {7 of the constitution were key words and

1t followed that the there being no “sechaba’

1in the Republic of South Africa there could
conseguently be no "lLekxala' and hence )

const:tuenc:.

4



- 9% —-.
The Eilections Commities acted outside 1t{5 powers to have

7 Provincizal votes when the aeputy leader was elected

AN

set asi1de !
anc to have re-instatad the votes when other office-bearers were
elected. This. according to counsel for applicants. smacked of

grscrimination. selective moralityv and double - standards enough

to set aside the entire electoral process.

[e%]
th
o

Tno these submissions Mr. Fheko for respondenits 2.

7. 1G. 12. (4 and 23 had answered that

The appliication had beeq brought ex~parte reguiring uttermost
fair amounting to uberrima fides. There had been no full
disclosure and as in parf the application was iﬁ the fcrm of an
rnterdict and appiicants hadn't alieged a clear right nor had
thev assarted that thev had no other remedy save proceeding as
heretn on that thevw wo@ld suffer irreparable -narm on this ground
alane the rule was to be discharged with costs.

[

According to AMr. - Pheko. righ! the indiv:dual wers=

-

O

i

supserviant to those of the organ. {(1in this case the party whrich

an individual had submitted his will to).

iAppiicants had laid no foundation for the allegations and
t2nded to make a new case as facts from the respondents emerged.

Arplicants were accordingly guiltyv of snatching the judgment.

Even where non-delegates attended the conferencs. {t wxas

*rong te o say they vitiated the proceedinis to an extena where
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taiey had tw be s=% astde.

[t was not that the conterence was rowdy. but that

respondents were embittered by Josing the election.

Respondents had not said why the Secretarv-Genera! read the
report the first dayv and failed to pitch up as exgected the

following day.

There was good reason for Thebe Motebang and minister
Shakhane Mokhehle to have acted as thev did and it cculd net be

said they usurped the powers of the Credentials Committee.

Counsel! says although the result was not published when [97

Provincial votes werTe Seft aside. minister Mosisil: had

nevertheless obtained more voies and Election orricers npew this

7

plus how the Provinces had voted: He savs where businsss of a
society is not concluded it is automaticaily postponed to the

next sitting. Counse! further says., threre was no pleovy 1o

irrevocabiy suspend the agenda 1tems for constituencies could

always convene a spoecial meeting.

Ex-minister Ohcbela who was cand:idaie for the deputs leader

never comglained about the process setf in mation by the chairman

Thebe Mctebang and apolicants were estopped from raising the

1ssue.

On the - question of the Elections Commities and the

aliegat:cn of their'being judges 10 own ¢ause. %115 was notl part



OIoapo.irants case when the ogrder was granted. Aitacugh th.s
particular aspect had been rerarred to evidence 1t was competent

for & candigate to be also a Returnineg Orfi-er.

Skeletons other than the reguirement for a cand:dats to be

nom:nated by his constituency for a particular post was the order

ry,

of the day. So called violated rights being 1n the nazure o
persaonal rights an 1ndividual could net be heard to sav he s
pratecting same and accprdingly Moshoeshoe and Makhotlong,

constituency had no locus stand:i.

Bv referring stated matters to evidence 1ssues had besan
narrowed and these could neither be ampolif:ed nor new 1ssues
canvassed, Question of the re-election of the committese not

haviag been raised whoever raised the 1ssue was estopped Irom

doing so for B.C.P. s are claimed-to khow tneir constitution and

hence their rights.

Counsel posed the question whether the Elections Comm:ittze
siiculd not have been made party to the proceedings.

The court must now turn 1ts attention on points of taw
raised bv beoth the applicants and resoonaents thougii., 1n doing

so. a particular order need not be followed.

In KAHN v. LOUW N.0. 1951 (2) S.A. 194 (C.P.D.) the salient
teatures ot the constitution of a political part: were summarised

as tollows:



- 0 -

1) Members I the Central Comm:ittee mat att
Vatianal Conteresnce e(-gtric.2 n1th t1e ri

ana vsie.

1) Delegates vote as representative mempers oI tne
conterence.

(3) Proposea amendments to the constitution mav be
submitted to the National Conference only bv the
Nattonal Central! Committee. D:istrict Comm:tiees and
Provincial Districts.

(4} i special Annual Conference mav be called betwean the
Annual caonference 1f the Central Committee so desires
or bv reguest from one gistrict wnicn regquest 1S
circuiated to all Districts bv the Central Committe=
1f the majority of di®fricts suppori 1t.

{3) Constrtution of the partv 1s amended by ma)jority vote
at a Vational Contference.

In this context regaraing the Jllst rescongent district 1s

to be read as constituency,

SSELS. C.J. 1n WILKEN v. BREBNER and Others. 193353 A.D. 1753

tri

W

sai1d:

Tne nature of a voiuntarv orzganisation. assuming % Y>> he
.sucin. ~as more 1mrortant 1n geciding uopon the rights cr an

1individual member.’

Cancerning a oalitical party 1t was remarked as toillaws 1n

RAHY v. LOLW above:

i poliittical partv being formed for tne purpnse of

turthering the political objects of a party can only attain
1Ts purpose by canstituting a party macnine. wnitch would
necessari1ly contain various agents or bodies which woulda

in turn be controlled by a supreme council.

The presumption would be that a political party. being
cumbersome 10 1ts nature, i1ntends that the opinion ot the
1nagtyi1dual member should be subservient to the bodies
apoointed to carrv out the chjects of the partv - P 211997
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Wesseis. C.J. (as he then was) had gone on to sav that it
wag. quite ciear that members of .the partx by 1tz verw
constitution had entrusted to the party congres§ the fullest
power of cealing in the interests of the partv. He went 5nAto
say the Congress as Parliament of the partv and prima facie it
would seem that the members of the party have entrusted the
carrving out of the objects of the party to the wvarious
committees and have given to the Yearly Congress the plenary
power to alter the constitution of the party to suit var@ng
conditions and then the learned judge concluded:

"There is no provision bv which the individual member can

maks nis voice heard. As I have said. there 1s no
referendum - p.210 Kahn above.’

¥Mr. Pheko rfor some respondents spend a2 considerable period
of time on this ‘theme and severely criticised the applicants for
going against the spirit of this decision. Against this (s the

judgment of myv brother Monapathi who. in [EONARD- NTSGEEA v,

BASOTHC NATIONAL PARTY (CIV/APN;?S/QJ) '(ﬁnreported) said:

“Alt members are bound bv the decision of the majority at’

i a A

a progerly convened meeting: but any ind:ividual member may
act to protect the interest belonging to ail. in his
personal capacitv.’

Which is precisely what has happened in the present appiication.
i might also remark at this juﬁcture that with reference to
individual members submitting themselves to the party and

entrusting to it the fullest power of dealing in the interests

cf the parfv: what the judgment envisages (s that such interests

will be intra vires of the party and not ultra vires of the power

WL
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out 1%tz duties

u9

or the partv and moreover. that an carrvin

Congress (i1n this case contfereace) will foliow the lattar 2r the

censtitution this court could never subscribe to the proposition

that because i1ndividua! members have surrendered their powers to

the Farty Congress or Conference thev are therebv zombies and

mummies never to raise their voices against unconstitutional acts

of Congress or Conlerence.

[n the quotatinns there is also c¢lear reference t-, the

cereation of committees “like the Credentials and Election

Committee so that in this respect Mr. Khauoe's submission that

the Election Committee 1is not born of the constitution” is

ambutatory.

Signitficantly de Villers. J.P. drove the ponint home.when he

said as he read the case in the view that members having

subordinated themselves ¢n the basis of contract to the machinery

created by themselves mak:ng them bound therebr whether by a vote

.takXen"unanimousiv or at a Congress called for that purpose he

tound nothing in the case to suggest wnere amendment to tas

constitation 1s provided. that iadividuals of such a ovarty can

merelv of their own volition individuaiiy and by their own
volition and independentls -
amend such constitution by silent and unexpressed
consant - p. 2l0H.
is that

In the view of this court the rationale of this case is

where there is..in the constitution. power to amend this power
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un=.pres

i1

1s 2 ke achverted to othér than rel:ing on the

ccnsa2nt of members as happened when over-represented Women and

Youth League votes were allowed and [37 votes were s2t aside when

the deputy leader was elected and re-instated when other

officrals of the National Executive Committee were elected.

In the course of his judgment the learned judge also said

'he had found himself at odds with the suggestion justifring a

submission that a voluntary organisation with proprietary right:

and lIi1avbi1lities and with a constitution agresgc to by 1ts members

can simply disregard the provisions of the constitution and by

silent and unexpressed individual concurrence of mempers dissolve

into the air.

Yor have I found similar author:ty where bv silent ang

unexpressed concurrence of members votes enshrined in the

congtitution can be set aside simplv because deiegates were

silenar i1n the circumstances or for that matter an 1npdividual,

deciaring that as the ungonstitutional! practice and i1rregularity

has been 1gnored 1 the past it was save to i1gnere 1t as has been

represented 1n this inquiry.

Applicants seem to have placed considerable reliance on tne

fact that the atmosphere at the conference was rowdyv. ricotcus and

such that coupleg with intim1détion these acts could have

arfected the .result of the election. [n fairness to the

applicants. the only evidence pointing to this was that ot Mopel:

whose evidence [ nave ocutlined and neet not repeat here., Melato
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' ! respondents merels said he was not allowed entrv but

it was on reasonavle grounds by security piaced thereon bH» the

Credentials Committee.

It is the view of this court that rowdy  and riotou§
behaviour and especially where it induces voters not to vote it
cannot be said the election was free and fair. In this instance.
although the atmosphere was not so pleasant it is not cantended

that scme delegates refrained from voting.. In this regard the

case of SNIYMAN v. SCHOEMAN and Another. 1949 (21 S.A. 1 (1.D.)

appears to be the leading case where there was rinotous behaviour

of the crowd outside the polling station. Van der Hesver. J.

qucting a passage from the judgment of De Villiers. J. had said:
No assauit was committed on any person. Thers 1s no
evidence of anyv threat to any voter either bodilv er cther
injur:. Not one person was called as a witness to state

that ne refrained from voting on account of the behaviour

of "the crowd. ... (nor _has it been proved)}” that a single

vater has'abstained from voting to the possible prejudtice
- 0I the petiticoner.’ — p.6.

I neec net comment on this aspect of rioting-as conditions are

no gdifferent to what occurred during the conference sublelt-

matfer of this 1nquiry.

As to riotous behavigur the principies seem to be that:-

(i3 to this end the behaviour must-have been so grave as
to amount to intimidation liable to induce persons of
ordinary courage to refrain from exercising their
votes: _

{2y it must be general and of such a nature that the resutt
of the election might reasonably be supposed to have
been affected. Without proef that it was 1n fact
arfected - in other words.. conditions must have
prevailsad which negafe the concept of freese election.



sgoradic assaults and acis of iatimidatian w,l: a;t
justrfy the setting aside or an electior (Rogers ap
Elections (2I0th Ed. p. 341 et. seg.)

Weli. the ciosest conference to have come to was sporadic

assaults but even these were conspicuous bhv their absence.

The South African Electoral Act S$.91 of the Electoral

Consolidated Act. 46 of 1946 provided:

"No election shall be set aside by the court by reason =°

“anv mistake or non-compliance with the provisions of this
Chapter, if it appears to the court that the election was
conducted 1in accordance with the principles laid down
therein and that such mistake or non-compliance did not
arfect the result of the election.’

Weil. this provision is from the South African statuts:

unfortunately., [ was not able to g2t hold of our own Electoral

dct. In the event. because this is a fereign statutery provision

it has 1n no way influenced this court in reaching itts decision

save as i1llustrating a prindiple.

Allied to the above complaint was the claim by applicants

th= palloting

that althouzh tne constitution provided Tor secrecy

was not secret 1t being ciaimed that! Tsiknane delegates had their
balleot papers tilled i1n by the secretarv whiie ntiher delezates

filled in their ballot papers under shadows of trees.

In WOODWARD V. SARSONS (1873, L.R. W.C.P. 733) where there
had been potential! infringement of the principles of secrecy. but

the court retfused to set aside the election. Lord Coleridge. C.J.

observing at ¢.734 said:
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“hetner the departure !rom the prescribed method of
clection 1s $0 great that the tribunal i{s satisfi=a. as a
maitter of fact. that the election was not an eiection under

tne existing law. it 1S not enough that great mistaka2s were
made 1n carrying out the election under those laws: it ;g
necessary to be able to sav that: either wilfullyv or

erroneously. the election was not carried out under those

laws but under some other method.’

It wa. =zzid wnat the Lord Chief Justice said was clear from the
example he _ive.e.g. if bv consent of the whole constituencwy the

candidate 15 elected not by ballot at ail but by the toss:inzg of

a

a coi1n or upon tue result of a horse—-race- ucting Lord Colefiage

in Woodward supra van den Heever. J. continued &' p.&: 1t might

well have been said

“that the elactors had exercised their free will. but it
should have been heid that thev had exercisad 1t under a
law of their own invention. and not under the existing
electian law, which prescribted an election by voting

But if Iin the copinion orf the tribunal the election was
substantially an election bv ballot. then no mistake or
misconduct. howevér great, in the use of machinerv of the
Ballot act. would justify the tribunal in declaring the

electinn void *bv the common law of Parliament.’

e non-observance of statutory provisions he savs:

"I this proposition is closely examined, it w:ill be found

to be equivalent to this: that non-nbservance of the rules
svas which Is to render the elect:ion 1nvalid, must be

[
e
=]
-
]
(=]
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o
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Fa :-n
so greart as to amount to a cenducting of the ejesctian in
a manner contrary to «the principiepaf an eiectinn by
bailot. ard must be so great as to sastify th= tripunal
that 1t div aiffect or might have affected the marority of
the vorters. in other words. the result of the election -
p.5.° -
Also said:

It cannot be said that there has been non-observance of a
great 'principle’ in an election when owing to an oversight
a person was allowed to be in a posifion where he could In
a few instances act contrary to the principle - p.5.°

+

[t was said to sav ot the eiection as a whole that the



p:‘l:n:lpie oL secret ':ot1ng was not GbSEI"-'E“.’I' one would r=2gudire -

s.tuation jlke this: sayv  tne Presiacing Officer wer=s =~-
pronounce: “awayv witn th:s nambv-pambv of secret voting. A man
shcu.a have the courage of this convictions'. and then wera to

insist upon each voter publicly and bolalv announcing his choice

uoon pain ¢f having his vote rejected.

Also quoting De Villier. J's dictum on an election petition. van

den Heever. J. saig:

"In mv judgment an election 15 conaucted 1n accordance with
tne principles oT the Electoral Act 1f the electors
¢ancerneg entitied to vote have had a full. fair and fr
oppartun: ty of expressing bv a majoritr ot votes secretl:
and bv pallot their choice ¢f par!iamentary
representative’

Lastlv Van acen Hesver said:

*Similarly the conclusion that In view of the first
respondent’'s overwhelming maijority tne irregularities
proved could not conceivaply havesatfrectsd the resuit is
bevgond cavil.’ - p.9.

Onz mignt sav (although I am making no tinding). tkRa:

applicants arguments in this regard are put pa:d.? Unfortunately

in this case the court was not given resuits of voting except

tnat of the Deputyv leader which was a siim ma'ority ot 0 wotas

when the Provincial vetes had been excluged. Yoticeably. 1in

GERBER v. STANDER & HALL & Co.. 1960 (4) S.A. 460 (C.P.D.) where

the majorities were narrow it _was said this could have atrected

the result of the election for non-compliance. T~And where a

substantial number of votes were invalidly cast. held:
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"-conducted in the sense o! beinz

<in election prooerl:
ti1ad votes anly might have had a

confined to gual:
difterent result. ’

I have said that applicants have said that they had rights which
were violated and had come to court to protect these rights. To
this Mr. Pheko’s ;ubmitted that rights complained of being
personal rights the court could net intervene to orotect them.
In the leading case of CAPE INDIAN CONGRESS & Ors. v. TRANSVAAL
INDIAN CONGRESS. 1946 (2) S.A. 335 (A.D.) Stratfard. J. s

claimed to have said:

that a right which is alleged to have been infringed is a
personal right and that a court of law wi!l not intervene
to protect such a right.’

But in de WAAL and CGTHERS v. VAN DER HORST (191&. T.P.D. 277 at

p.263) it was said the right which will justify intervention byv
a court of law need‘noﬁ necessarily be a right of property. The
right to freely participate 11 conference prace=sdings conducted

bv duily elected orficials is also worth protecting.

I do not think that applicants are ciaiming that they wers
cdenie=d the right tao freely'pafficipate in conf=rence proceedings
(unless their freedom was tftrustrated by claimed rTiotous
sehaviour). Applicants éppear to have besn more concerned with
irregularities and f;ilure to - "follow the letter of the
constitution. _The chief irregularity was that the conference had
been hijacked - ostensibly. by the leader. but when the case
progressed the claim tailed - off until 1t petered out in the end

with counse!l for applicants claiming that the Ciaim was not well



establishel and wnether oar not it evistanr was a mattar of

crecibrlity,

Sa far as tﬁis court 1s concerned. [ hasten to sav that
there was not sufticient evidence in thnis regard. save to add
that there would have been such evidence. had ex-ministers
Makhakhe and Mphanva who were claimed to have been abused

given evidence. This court will under no circumstances allow

evidence hv proaxy or representation. According!yv.the leader 13

cleared ot any wrong-doing.

(Clearing the leader of wrong doing has nothing to do. though

with perceivad and actual dirty tricks ana subterfug=s. This

court was most dissatisfied with the resolution of conference to
suspend or shelve some of the agenda items. While no order of

precedence is reguired in discussing agenda 1tems. common sense

does also d:ictate reguiremenfs. The General-Secretary was to

]

gav artar the tirst

have finished presenting his report a

presentation. He di1d not pitch-up and 1t 1s not known when he

attanded conference if he a:d at all. In his affidavis he aones
not explain himself though late 1n the aav wshen a deoutation was
sent about the Transvaal delegation the Secretarv-denera! was
lcunging in hiis offices and no explanation was given tc the
deputation whyv he was not attending confersnce. For reasons that
I cannot explain the vice-Secretary and Treasurer were not

attending e:rther and the vice-Secretarv has found it {1t to

inTorm the court that he was indisposed. I do not believe this.
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1

sna then 1t was halt-heatedlr ‘claimed. heres ‘aza:n tv
representation that the possibtlity evistea that the Secretary-
General. h:s vice and the Treasurer couid have been heid up at

the gate because of unfavourable conditions there. Well, I take

(']

this evidence with the pinch-of salt 1t deserves. It appears to
me the Secretarv-General. his vice and Treasurer got holed up in
their offices s2 as to make political capital of the riotous and
dangerous conditions at the conference gates. I agree this 1s
an 1nference though I fail to appreciate 3 more plausible one in
tne absence of reasonable explanation where there should have
been one. Even 1f [ am wrong in my surm:se. it 1s undoubtedly
the reason why conference did not get off to a gaood start and the
reason contference got edgy and uncontroilable. Applicants would
have this court believe that for no reason cor rather to denv
apvplicants their democratic right of freely and fearlessly
pqrficipating 1n confergnce some elements deliberately set in
motion events which skewed the otherwise tr3n§u1l atmosphere of
conference, I co neot azre=: it was tne unexpla:ined absence af
the Secretarv-General. his. vice * and Treasurer who upset

canference temperament and but for tnheir absencs conferencs wouin

nave been peaceful.

Havinz sa:id this. this court does not unaerstand why

conference dig not proceeg with some other agenaa 1t=2ms

excerpting the Secretarv-General’ s and Treasurer’'s reports. \Most

disturbing in the considered view of this court was the Election

of candidates to act as Returning Officers. This court needs an

authority for the propes:ition that a cancgigate cannot be a



Returning Officer 1 the verv sea* 13 wxnich he 15 g295:ine ) Le
elected. [If sn. how can he impartialiv count hi:s own votes and

those of other candiaates. It 1s not a question or whether one

wiil be biased but tnat it is an irregularity and an act which

offends a sense of justice and good moral:ity.

It was made as 1f cand:dates to the Vational Execut:ve

Committe= were not known when some candidates were electzda to the

exgladed by 5.32 (a1 of the

Elections Committee. The denial is

3lst respondents constitution which reads:

"Names ol candidates to reach the Head office before 30th
November. Those whose names are received late wil! not be
eligible to stand for elections though names w:l! be
displaved and the reasons stopping them from standing for

elections.’ . -

There 15 therefore no question that candidates who stood for

the Election Committee were not eligibie to stand as candidates.

1in'his Administrative Law at P.21d savs:

Pror-Wwiechers

"Tne rule that no one may be a 1udg2 1n his own cause 1s
included 1n the reguirement of 1mpartiality. An organ that
has perscnal i1aterest in the matter 1n wnich 1@ mMes:t
exerclse a discretion is regarded as partial. that i1s. as
tacking qualifications or gqualities reguirea of it by law.

This quotation fi1ts in with candidates for the National Executive

Committee who stood for the election of the 3lst respondent’s

Flections Committee because “thev had to exercise a discretion’

in a matter in which they had persnnal interest. They therefore

lacked "qualifications and qualities required ot them by law.’
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zrgually disturbing is the casas of vates cast for tne
ieader and here again the court {é of the wview that no
authorities are required to make the-act of the Chairman of the
Elections Committee above board for it smacks of discriminatory
practice. selective moralit? and double standards. The incident

has been fully discussed elsewhere in this judgment.

I turn now tn the assertion bty Mr. Phekn that parties were

limited to issues referred to evidence.

In WEPENER v. NCRTON. 1949 (1) S.A. 637 95.W..A.) Ramsbet tom.
9.

h

J. as he then was said at p.638 -

Ordinarilv. where ora! evidence is tzken. on
application. the parties are [imited in the'r evidenca tao
the proof cf the allegations made in. the petition and
replving affidavits. The fact that the court orders oral
evidence does not enlarge thne scope gf the inquiry the
Tule prov1des a method of deciding conflicts of fact raised
in aftfidavits.

But in DUBLIN v. DINER. 1964 (2) S.i. 202 (D..C.L.D.} Millzr.

J. apoears to have taken a different view saving though ruiss

pertaining to decisions were different. what was material wes the
act that where an acpliicant in his repiying atftfidavit raised a
ing a

new issue this was not acceptable becauss courts not allow:
four - set of aiffidavits the respondent would nnt have an

opportunity te respond to a new matter. introduced in a final

affidavit. The learned judge then went on:

"But at this stage of the proceadings. wharse the disputsad
facts are to be determined by oral evidence. a witness for
) :

the appitcant may well give a materia! and relevant fact
not previously mentioned and which might .not kave been
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permitted 1n a repiving afridavit: the resoondent hes sver:
his

coonrtunity 2 meet such new ract when he leags :
evidence. - . 307 G, ( I have underiined).

I agree with the learned judge though. in the opinion of this
court. this in no wayv gives the parties carte blanche authority

to introduce  hybrid proceedings which know no rules or

limitations.

It was also said -on behalf of some respondents that

respondents had failed to disclose material facts and were in

breach of the principles of uberrima fides. ~ In COMETAL -

s

MOMETAL. S.A. R.L. v. CORLANA ENTERPRISES (Ptv) Ltd. 19&1 (2)
S.A. 212 (W, L.D.) while the court accepted the principle and said
it was disposed to.take'a strong §iew of the non-disclosure

Marzn. J. nevertheless observed:

"It seems to me the affidavit of Damelo. indicated that
information which was prima facie material had deliberat=sly

been withheld from the court which heard the apolication for

an attacnment. However. [ have been persuaded by Mr.. Selvan
that there is a reasonabie explanation for the failure 1o
put before-the .court the full circum<tances.’

This obsarvation was made against be backdrop of argument that
had full facts been placed before court. the court might ihiave

asked for additional information or. as AMr. Pheko contended.

dismissed the apeplication. It was said in Cometal’'s case that:

"It was only where 1t i1s quite clear that the appltcant has
fiv action. or cannot succeed. that the attachment shnuid

be refused or discharged.’

the same tdoken. this court is not able to discharge this

3
ke
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application on this ground because 1t canpnont be said that

apclicants have no action or could not succeed.

And then there was also raised in argument that there was
no proper joinder of parties it being argued that for example the
Provinces shouid have been joined as respondents for thev might

be adversely affected by a judgment in which thev wera not

Rr—ﬂ Lo

parties. In this regard the case of SINGH v. TEXTILE WORKZR'S

INDUSTRIAL UNION .{S.A.) DURBAN BRANCH AND ANOTHER. 1962 (47

(S.A.) 693 (D.. & C.L.D.) 1is relevant.

Ensemble: A voluntary Association. Application against a
branch of a Union - Declaratory oraer tn set
aside election. Union itselr to -be joined as a
partv. -

Note cn the pravers:

That first resoondent be and he is herebv crdered .
forthwith to re-constitute the Annual General
Meeting of the first respondent for the purpose
of electing the executive committee of the first
rescencdent 1n terms of the constitution of the
first respondent. :

Urder:

Provided tha:t it the matter is not procesded with
within a period of two months atter the date of
this order., any partv desiring to do so mav s2f{ the
matter oown to have .gquestians determined atftar
giving notice in writing to the Registrar of this
Court and the other parties concerned.

In this case the court was also asked to: .
(1) Interpret provisions of the Constitution.

(2) Determine whether a branch 15 capable-of “instituting
or detending proceedings tn 1ts own name

and. also

{3y \Whether 1t is capable of owning propgerty in :ts own
‘name. .Questions. it was sa;d. could also arise
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whether the branch or {nion is entitied to
subscriptions paid bv members.

Ine court had granted the application for joinder in the

application for intervention where in the AMALGAMATED ENGINEERING

UNION v. MINISTER OF LABOUR. 196% (3) S.A. 631 Fagan. J. had

said:

"Indeed it seems clear to me that the court has consistently
retrained from dealing with issues in which third parties
mav have a direct and substantial interecf without having
that par®v joined in the suit. or. it the circumstance of
the case admit of such a course. taking other adequate
steps to ensure that its judgment will not prejudially
affect the partv’'s interest.’

" and as was said by Addlesen. A.J. referring to what was said in’

[ D)

HENRI VILJOEN (Pty) Ltd. v. AWER BUSH BROTHERS.. 1953 (2) S.a&. 1351

(0) at pp. 165 - 7 and MARAIS and OTHERS v. PONGOLA SUGAR MILLING

"Co. Ltd AND OTHERS. 1961 (2) S.4A. 698 (N.) at p.702

-

"even in those cases where the court has discretion when -
the matter of joinder of partw is raised. it must be shown
that the party 1s a necessary party in the sense that he
is directly and substantialiv interested in the i1ssues
raiseqa 1n proceedings befcre the court and that his rizhts
may be atffécted by the judgment of the court.” -

I> resolve this gquestion one could g0 back to the dicta found 1in
RAHN v. LOUW supra to the effect that the Central Committes 1is
it

tiie supreme executive power for ordinary puirposes. That it

controls committees and calls yvearly congresses while the veariy

congress -1s the highest power in the party.

Branches and constituencies being subordinate to the

National Executive Committee-and the latter heing responsible to

the Year!ly Congress or Conference of the party. it would not be
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neceszary tn the cilrcumstances to cites a brahcn. a censhituency
ovr  ir that mattsr a Province tor ,%heir Interests are
subordinated to that of the National Executive Committes wnich

may be Said to represent interests of subordinate organs of the

partyv.

So long as the Executive Committee and the Basutoland
Congress Party is itself cited there would be no need in the view
af this .court to cite organs subordinate to these simply because
their .interest may be affected for. according to this couft.
interests of subordinate organs are inte}est of supreme o©rgans
within a body politic. Indeed it would be gquite ri&iculous and

would make fun of court procedures if for anv wrong evervbody

associated with an organ would be cited. It would amount to

citing all the sharehniders in a company instead of citing the

company. alone or its Managing Director.

In WYNNE v. DIVISIONAL COMMISSIONER OF Palice. 1873 (2) S.A.
770 (E.C.D.) Addleston. J. said when there 135 an attack on the

charactar of a person who is not a party to the litigation. 1

wxs possible there cculd be a limited right to intervene provided

this will bBe necessary for purposes of iudgment.

And then the learned judge went on at p.776

"However. when the attack in aquestion is totally
irrelevant to the issue which the court has to decide
and cannot pertinently arise for copnsideration in the
course of the judgment. it does not seem to me to be
possible to argue that the person attacked has any
interest in the right which 15 the subject-matter of
the judgment.’ B

S

a
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True: the Provinces "are under attack thouzh. i1n mv <—;e-w.

ther have no substantial interest in the result of this inauirwy

-

for. as I have said. ther are represented by their VNational

Executive Committee. Apart from this. I dao not see that the
1ssue which this court has to decide can pertinentiyv ar:ise for

consideration in the course ol this judgment.

There was also considerable ttention directed at the

proprietary or otherwise of

D having suspended or shelved agenda items consisting ot
reports and- suggestions or resolutions to be tabled

before conference

{2) failing to discuss. these to have informed canference
as to when thev would be discussed owing to their
impartance and urgencyv. _

It was Mr. Phekc's submission that conference having run out

of time and therefore not being possible ‘to discuss these jitems

it was automatically taken that by necessary implication theyx
were postpansed to the "next sitting of the Annua'! <Ceneratl

"Conference. Thne dirficuity with this assumpticn is that there

is no assurance ‘that the items would 1ndeed be discussed althonugh

it mizht be wsaid. as Mr. Pheko submittes. the people intarested

are at liberty to call such a conference for their deliberation.

This court was at first -inclined to go along with this view and
especially where. as in this case. it appeared circumstances had
made it impossible to attend to the items until the court came

across the case of SIGH v. UMZINTO RURAL LICENSING BOARD AND

OTHERS. 1963 (1) S.A. &72 ¢D.. C.L.D.Y.
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Tie resmoandent 1n tnis case 1s a statu‘or. oocs [ollowing
tts nwn rules unner ahich tne juriscicticn of courts s ousteld
as 1ts acts are reviewable by specitic budies Singh had apolieus
to the respondent for a licence ana the Chairman had convened a
meeting to hear the application On the apoointed day the vice-
Chairman had acted in the absence of the Chatrman. Instead of
hearinz Sing’ s reoresentation the vice-chairman had annocunced
that as there was an opposed application Sing s avolicat.an =ould
be heara alonz with this other application 1n the Annuai meeting
of the Licensing Board which was not tar oft Ot si1gniticance
1s that the vice-Chairman had sa:d when the avvlication awculd be

heard although he had not given Singh an ocooortunit. to present

hi1s casse

Miller. J. 1n h:s juagmeni severely criticised tne vice-

Chnairman’'s act. saving. amongst other things. that the vice-

o

Chairman had fai1led to perform a dutyv he was bound to vertorm and

-

second!:s that he had not observed the aud: alteram’™ ru:s

learned j1uage ts gunted as having said:

"I am prepared to accept. tes that 1t mas. 1n certa.n
circumstances. be necessaryv. tor a ooari to adicurn a
mesting w.thout nearing any ot the parties pvefore 7. 19,
example. where tne evigencies ot tne business or tae beara

2,2 such that an aconlicaticon cannot be dealt with or nn the

acoointed dav ann must stana over to be dealt witn on a
tater date. or where. due to other circumstances bevonu .t

control the boara finds 1tsel:r unable to hear the

apolication on the appointeda dav. I mav sav 1n passing
that wnere the board adjourns the meeting 1n those
circumstances. and even though 1t may not be obliged-to
intorm the parties of the reasons tor the adjournment or
to consult regarding a suitable aate for tne resumption of
the meeting. ordinary courtesy and consigeration of
fairness would seem to reguire 1t to do so  whicn
tortunately. 10 the vast majori1ty nt Zases 1t aages
to suggest that 1n this case the f:rst respoondent per-=1:

S

11
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axercisenq such a powar of adiournine the meetind t5 a iatar
azt=, 13 to tavs a completely unreari1stic (ana [ might sav
eupnemistic) view o the facts.” p.573 3 - C. I have

unaerliined

In the instant case 1t was claimed conference had set asige

or shelved the agenda 1tems for a while and until after the
election of the N.E.C. It was also claimed that the N.E.7. was
elected qverwhelmingly by the delegates. And vet not cnlyv was

the conference not officially closed. even 7 It was in the

morning-hours of 1ith March. 1996 there were very few aelegates

left afrer the election making it i{mposs:ble to make necessar:

announcements. The difference. of course. 1n the present case

and Sing’'s case is that 1n the former there was ne¢ anncuncement

whereas there was such an announcement i1n the latter.

it was further said in Singn's case as the court would not
be reviewing a decisicon of the licensing authority but making an
order directing the licensing authority to exercise its

jurisdiction and perform i1ts dut:. there couid "be no question of
an ouster of thd courts jurisdiction o 1nftartere.
Sitgnificantly. although this c¢ourt’ s =1drisdictinn 15 0ot
speci1fica; iy ousted. 1t does seem. other consiaerat:ons apart.
that tnis court can properly interfere 1n these preoceedings.

In a long line of cases including LUTCHMAN v. UMZISTO RURAL
LICENSING BOARD AND OTHERS. 1936 N.P.D. at p.613. courts appeared
to recognise that 1t weould be caompetent for the court to

interfare if 1t appearea the board failed fo eaerlcis> ts -



- 122 -
rurisaictinn or tn exercise it properl:.

A gquestion which arises ror the determination of this
ingquiry is whether it can bhe said that the Annua! Conference
failed to perform its functions and to deal with matters before
it as was required 1n law to de or put i1n another wax. whether
by virtue of conference having failed to perform its dutv this

court iIs obliged to order it to perform its duty,

in RED HILL GARAGE and OTHERS v. BUCHAN'S GARAGE and ANQTHYER
1931 (4)y S.A. 777 (N.) at p. 780 BROOME. J.P. said that 17 an
aggrieved party could establish that one of the members cf the

board was 1n fact disquatified

The court would have power to set aside the proceedings on
the ground that an element similar ta fraud was present.
or because a decision arrived at bv a board so constituted

was no decision at all.’

It has been salid an element whicn connotes rraud. having regard

to Brogme. J.PF.'s dictum need .not be one 1mputing actual

F

dishonestv or pad faith of the board and that it is encugh 7 the

board were guilty of

an irreguiarity so gross that the aggrieved party did not
receive a hearing at all: 1f 1n other words. the board
reached a decision without "honestly’ apolving its mind to
the matter in the sense that it refused to receive facts
or information or to hear parties 1n regard to matters
which were necessary for the honest application of its miad
to the issue which it was obliged to cansider and

determine.’

I would sav the case of reports. Women & Youth Leagu=2
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representatinng plus the ejection of the deputv leader (despite

mv strictures on the Secretarv-Genera! and his vice) falls under

thts categoryv and more so because conference did no: have the

courtesv {despite some evidence that it was orderlv) to sayv when

the reports would be discussed cansidering their pressing and

urzent nature. I am saving this because [ have believed

applicants case that these issues were pressing and urgent and

i1f not expeditiously dealt with could affect them adversely.

It was also said in Singh above at p.&78 A -B

"] do not think there 1s room for doubting that the first
respondent’s conduct in deciding in private that the
application should be referred to the annual meeting without
giving apvrlicant any opportunity of dealing with his
application or the objections. was an irregularity which was
gT0ss in a superlative degree.’ :

The learned judge continued ibid p.&76

*Appiicant had a brima facie right to have his application
its merits. bv the first respondent-sitting

dealt with on

in a special meeting on a dates prior to the date of the
annual meeting. The right was afforded him by the
Chairman. acting it terms of the law. " rirs:t respondent

obliterated his rignt without arfording him the apporfunity
of defending his right. I dn not understand iaw t can be
said such an irregularity was not calvulated to presijucdice
the applicant.’

it 13 useless to expatiate on tne similarity of this case

and the present inguiry - especially considering this addition:

- "Naor could it be disputed bv either of them that the rignt
wilich had been given to applicant to have his application
considered and determined at a special meeting held before
the date of the annual meeting was one which carried an

"advantage to him. - p.&76.

I have sa:d eisewhere 1n this judgment at l=ast if the Secretary-
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general was not arriving cenrerence snoula have gone an with
1tems aother tnan tnose nvolving the General-Secretary. A!s vice
ana tne Treasurer. AMorma!ly dates assigned to conlerence having
regard to previaus conferences can be said to meet more or less
demands ot conference and 1t 1s not clear whv other azenda 1tems
having nothing to do with the Secretarv-General. his vice and
Treasurer were deferred and having been deferred whv. 1t the
as to the

conference was normal. an announcement was not made

fate of deferred or shelvesd agenda i1tems.

From a review of all the c¢ircumstances. there 1s the

suspicion that the 1intention was to sween these agenda 1tems

under the carpet.

Whether thev are Pressure Group cr some other odaei1itv. so
iong as they are members aof the B.C.P. these peovle must be heard

and nct ostracised as has 1n some quarters been claimed.

4 brie’ note mav be said on estopoel which was a:4 to

ooerate agalnst some of the respondents.

whether

i,

When this aefence was raised. I woncdered to mvgel
1f A7 sei1zed TN bv his scruff and the latter was so petrified

that he did nothing 1t could be said \ when he raised the

unlawful act after he recovered it could be said he was egﬁopped

from doing so for he was silent when he shoula have cried out.

I don't think so because 1n the view of this court estoppel 1s

1llegality. Because a victim was

exciruded bs untawfulness or
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s:lent 1% cannot be sai1a he acqulesced 1n the act.

finding ot De Villers. C.J. (as he then was) when b= sa:d 1n

(]|
st}
it
he)
(48]
(¢ R}
0

BXADY v. SOUTH AFRICAN TURF CLUB. 1906 (233 Sc. 38

"If the conduct of the defendant club was tllegal ar ultra
vires. the piaintiff’'s acquiescence could not make 1t legal
-or intra vires. ner can such acquiescence deprive him of
the right as a member of the club. he has to prevent the
continuance of a system which, whatever his motives might
be. he no longer approves of.’

D e, +

Substantially applicants’™ case 1s that ite is immatsrial
whether when the Elections Committee was elected. in spite of
itself. there was no protest or whether (Qhobela was silent when
it was said bv the Chairman of the Elections Committee that.
while in his (Qhobela’s) case the Provincial vofes were gaing to

ie. tnev would be added when other ccmmittee members

were elected. What is material according to him is that this

process was irregular,

in consideration of Mr. Pheko's technical pnints by which

he has asked this court to discharge the rule. as far as this

concerned. the moot question is as to wWhat standard this court

is caiied upon to apply 1n a matter like this. I have sa:d azain

and again aurineg thne progress-bf this matter that [ am attractea
by the standard as enunciated ana ably advocated for in GARMENT
WORKER'S UNION v. DE VRIES where Price. J. gquaoting from KRUSE +.

JOHNSON (1892) O.B. 91) said:

"In considering questions concerning the administration ot
a lav society governed by rules. it seems to me that a

court must lmok at the matter broadly and benevaolentlsy and
net 1n a carping. aoritical and narrow way. A court shoulz
not lay down a standard of- observance that wouid maks ¢
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* alwavs unnecessarily difficult - and sometimes. impassi1bie
to carr: out the constitution. I think that one shculd
approach such i1nquiries at the present in a reascnabie

"commonsense wayv and not in & fault-rinding spir:t that
would seek to exact the uttermost farthing of metticulous
compliance with every trifling detail. however un:mportant
and unnecessary of the constitution. If such a narrow and
close attention to rules of the constitution are demanded.
a verv large number of administrative acts done bv lay
bodies couid be upset bv the courts. Such a state of
affairs would be in the highest degree calamitous - for
everv disappointed member would be encouraged to drag his
society into court for every trifling failure to abserve
the exact letter of every regulation. There is no reason
why the same benevolent rules should noct be appiied to the
interpreting of the conduct of governing bodies of
societies as one applies to the, interpretation of btv=-—
laws .’

When Mr. Pheko made the submission [ was surprised because in the
cause of his address he kept on referring to this case thus
inducing the court to believe that as to the standard -to be
apvplied in this inguiry i.e. a benevolent cne. we were one with
him. Be this as it mav. am not prepared to lav down hard and

- . » - ) n - L] v . 4 -
fast rules in the determination of an inguiry like this.

I was most impfessed by a judgment of myv brother Magutu J.
in LESCTHU HUMAN RIGHTS ALERT GERCUP AND 2 CTHZRS . THE MINISTER

OF JUSTICE & HUMAN RIGHTS and 2 OTHERS = CIV/azN/173/79<

(unreported). Cuoting from a passage in WILLEM KOK and Another.

1672 Buch. 43 at p.66 he savs:

"The disturbed state of the country ought not. 1in v
opinion. to influence the court for its most secret duty is
to administer justice to those who sez2k it and nnt to
preserve the peace of the counftry . The Civil Courts
have but one duty to perform. and that is to administer the
laws of the country without fear. favour or prejudice,
independently of conseguences which may ensue.’
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This obsarvation :s spot on though. in spite of 1t. [ i1ntend

making a few remarks on the B.C.P. Constitution

This court was astounded.byv the evidence that it is presumed
that members of the B.C.P. know or oprofess to know the
constitution thus making them depositories and custodians of the

Constitution. This happens in the background of there being no

criteria and methods to gauge such knowledge. The result is

that constitutional experts spring up like mushrooms overnight

-

in every branch and constituency of the B.C.E.

Cne can wel! understand why Roman Catholics forbade their

followers to read the Bible secret as it is like the

constitgtién. followers were claiming to knew 1t li1ke anvbody and

religious

It is' -better to have a4 Select Committee ‘to review the

Conssitut:on fram time to time and to appoint a Panel of Experts

to interpret the constitution for. poiliticians being what thev
are and a law unto themselves. it 1s bettar that the constitution

their choice and a conlict

be interpreted by men and women of

arising thereon be reterred to the empiricism and strict

interpretation by the courts of law.
Again., 1n a purely contextual approach. it is true as Mr.
Pheko has submitted that by reason of contractual relationship

between the individual and his organisation of which he is a

member. individual interests have to pe subordinated to and be
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supserv:2nt to-those of the organisation. This alsn e<tancs t1a
poiiticilans wito are constantls reminded tnat ther serve the
pubi1c—at-l§rge and not 1nd;v1duai tnterest and tha't tn succeed
tney must subject self-interest to general! 1nterest. The trials

and tripulations of politicians are compnlex and manv and these

can oniy be assuaged by transparency. comradeship and a spirit

of give—and-take.

I looked at Thebe Motebang and Khotsang Moshneshoe on wnose
otherwises voung rfaces ravages -of time and lite's adversities
seemed to have taken their toll. These men. the very antipndes
of I1fe as tney seemed. nevertheless svmbolise pnwer within them

which. properly channelled and utilised could augur well for all.

It has been saia the aggregate of i1ndividua! reasoning in anyv

organisation is less likelv to be blatantly erroneous than the

separate judgments of a single man.

The fpllowing passag= written 1n 1597 is attrihute:

Gaetano Mosca.

"It may se€m strange at fairst glance that. 1n genera..
people should insist that tneir rulers hav e the loftiiest
and most delicate moral qualities and tnink much ot the

pulbiic interest ana li1ttie .of their own. but when theyx
themselves are in question. and especially wnen thev are
tryving to get ahead and reach the highest positions. they

are at no pains whatever to observe the precepts which thev

ins1st should be the unfailing guides of their superiors.

As a matter of fact. all that we can justly ask our
superiors 1s that theyv should not fall below the average
maoral level of the society they govern. that thev sheourd
harmon:se thelr 1nterest to a2 certain extent witn the
pubiic 1nterest and that tnev shouid not fall below the

*
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average moral lerel ot the sociat., tnev gorern taat thel
sncuid not do an+vth:ng that 1s pase too chean too
reoulsive —anvthing. 1n snort tna+- would ¢disauailfr tn= man
AN does 1t 1 tne environment i1n whicn he lives

Tne Revisionist Tneses Revisited see Comparative Polit.ical
Stuaies. 4 gual:ity journal - 1974 Ed Vol.7 No |. April.

[974.

Considering that this essayv was written 1n the last centurwv. i1t

agoes seem to be uncunningly accurate.

It 1s claime'™that the social norm tnat political! conrlirts

should precominantliy be solved bv amicable agreement and not bv

majority rule has the support ot top leaders than activists

Writers expiain that the hvpcthesis 1s probablyv gqerivea trom

socialization theorvy. grouo theorv and uvu*i1li1tvy theorv and that.

from the perspect:ve of socialization theory one mav expect that

the top leaders. 1n climbing the pol:itical lagder. have had the

experience tnat many political problems are too comples toc be

solved bv a simple voting mechanism.

Too leaders ma+ have jfearned 12 their poititical careers that

successtul peolitics often consi1sts of bargaining witn a mutual

eschange ¢f gains and losses., Moreover., 1t could alsa be true

tnat actors who have learned to barga:n already outsige tne

political arena have a better chance to enter the political

stratum and that actors who tend to retect the norms of

bargaining are probably screenea trom ocut at lower levels 1n the

career lins.



it 1s also sairec that 2 second exolanatian wnv 0D te=aders
would prefer amicable agreement to major:tv rule may be gerived
from group theory as 1t 1s expected that top leaders 1nteract
more often among each other than do activists. [t 1s pointed out
that 1nteractions among the top leaders may lead to personal
friendships and even to a certain group solidarity. It 1s also
emphasised that too much insistence on major:ty rule mav endanger
group solidari1ty. More 1mportantly. as a rule. top Ieagers wil]
prefer to resolve their conflicts by am:cable agreement. because

this method does nct divide a winning group from a losing group

and thus threaten group solidari1ty

The utilitarian theory has more to go with maximization of
power: 1f the top leaders are rational actors. which utilitv
theory presumegf tneyr should be concernea more with possible
losses than with possible gadns, because thev have more to lose
tnan to gain. it 1s this asvmmetrical s.tuation with regard to
gain and losses that makeg_a stratagr of amicable agreement a

most rational option.

An nteresting and relevant case 15 found 1n W. Locknar:’s
Constitutional Law. Cases. Comments and Questions (va1de COLEGROVE
v. GREEN - 326 L.S. 549. 90 L.E.D. 1432. &b Sct. 1196 (1946))
where the court refusea to entertain a controversy becausé due
regard for the effective working of Government revealed the issue
to be of a peculiar political nature and therefore not meet for

tucici1al determination. In this case the court alsae tound

O course no court can attirmativels re—map Illinois
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districts so as to bring them more 1n conformity witn the
standards orf rairness for a representative svstem. Locknart
p.itd. ’

Note that the upshat ot judicial action may defeat the vital
political principle which led the B.C.P. more than 4) vears ago.

to require districting today called constituencies.

In the words of Justice Frankfurter.

"This Tequirement. in the language of Chancellor Kent.
was recommended bv the wisdom and justice of giving.
as tar as possible, the local subdivisions of the
people of each state. a due influence in the choice of
representatives, so as not to leave the agzregate
minority of people in a state. though approaching
perhaps to a majority. to be whollv overpowered by the
cembined action of the numerical majority. without any
voice whatsoever, in the national councils.’ ibid.

And in the words of this court the requirement was

-

the wisdom and justice of giving. as far as

recommended by
pessipie. to local subdivisions of- the pecple ot each district

1n Lesotho and outside Lesotho but especially the migrant workers

v

1n the Republic of South Arrica. a due influence in the cho.ce
of representatives to the Annual General Conrerence ot the B.C.P.
to ensure that these migrant worker's voice 1s heard tn B.C.

Councils.

It was alsoc said 1n Colegrove case above that:

In the exercise of its powers to judge qualifications
for 1ts own members the House nf Representatives mayv
reject a delegation ot Representatives—-at-large.
Nothing is clearer than that thts cantrovers:y cnncerns
marters that bring courts into immediate and active
relations with party contests. From the determination



2 -

Loy

- 1

at such issues this court has trad.tinnalily heid alnat.
It is hostile to a democratic svstem to invoive the
judiciary in the ponlitics of the peapie. And 1t 1s not
.less pernicious If such judicial i1ntervention 1s an
essentially political contest dressed up in the
abstract phrases of the law. Lockhart p.114

The judge in the above case continued saving at p.l1d

1 .

above that for the appellants it has been urged with zeal that

the conditions of whicn they complain are grave evils and offeand

putlic moral:tyv. It was said the constitution of the LUnited

States gave ample power to provide against these evils and that
due regard for the constitution as a viable svstem precluded

judicial correction as authority for dealing with such problems

lied elsewhnere.

Frankfurter had proceeded:

The short of 1t is that the constitution has conferred
upon Congress- exclusive authority to secure fair ‘
representation of states in the porpular House and lert
to that House determination whether States have
fuifilled their responsibility. . I Congress failed to
egercise its powers. wherebyv standards of fairness are
offended. the ultimate remedy lies with the pecola.

pp.114 - |15,

In the -same judgment Mr. Justice RUTLEDGE observed:

"Moreover. we have but recently been admon:shed aga:in

that it is the verv essence of our duty ta avoid

- decision upon grave constitutinnal questions.
especially when this mav bring our function into clash
with the political departments of the Government. f
anv tenable alternative ground for disposition of tihe

controversy is presented.’ - p.l13

To sayv constitutional questions brought before this court for

resalution are not grave.would be an understatement of the vear.
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Applicants are praperly tetore tnis CLureT: ta:s.

notwithstanding. this c¢ourt 1s not prepared to stanc 10

[N]

benediction or condemnation over the affairs of the lst
respondent on account of the intractability of problems involved.
The problems are tenuocous and long—-standing and th:s court lacks
the necessary exper:ience and expertise to solve them. they beinsz

poittical other than judicial problems. Thi1s consideration

apart. the court 1s not inclined ta do for politicians what thew

“

can do for tnemselves. Importantly. conditions ar: not ripe. at

the moment. to enable this court to reach a definitive finding

on all issues raised.

Evidenge was confuged as on whom. after the elections. power
feli. As there was no evidence of the outgning commiétee having
handed over to the 1ncoming committee -moreover as 1t was
,es%ablisped by - evidencer that there were two rival groups within

the B.C.P. w:ith no group w%lllng to yield to the other. and
moreover as< 1t was, established by evidence whicn this c¢ourt
beli1eved that members of the Elections Committee at the Maraon.
1995 conference be[ong?d to the rival griups. an§ mcre
importantiy as 1t was not established by evidence that the leader

of the B.C.P. Dr. Ntsu Mokhehle belongs to any of the ri1val

factions. I[or reasons already stated above tnis- court orders

that:

(1) The entire proceedings of the B.C.P. Conference
of & - 11th March. [996 be referred tn the leaver

of the B.C.P. Dr. Ntst Moknehls for amicab!le
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settlement.,

The sai1a amicable settlement to have been completed

within fourteen (14) davs trom the date of this

judgment provided that 1f amicable settlement has not

been reached within the aforesaid fourteen (14) davs
the said leader mav himself or by his counse!
approach the court tor furtner extension of the perioa
which request shall not be unreasonably refuseaq
provided 1t 1s not evtended bevond thairty (30) davs

from the date of this juagment.

The leader of the B.C.P. Dr. Visu Mokhehle 13 to
not1fy. 1n writing. affected parties in these
proceedings or such other people as mav be necessary
for the determination of.the dispute of the date. time
ang venue of appointed piace where the said amicable

settiement 1s to take place

By order of this court should the amicable
settiement not be proceeded with within tne
stipulatea ti1me or such estension of time as may hare
been grantad by court. or ror anv reason a party
wishes to approach court. a party desiring to do so
may set the matter down to have such guestions and
matters 1ncidental thereto determined after giving
notice 1n writing to the Registrar of this court ana

tn tne oI=er marties c¢cnncerned
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All the property of the B.C.P. moveable and immovéble
and wherever situate. will vest in the'leader. Dr.
Ntsu Mokhehie in trust for the B.C.P. pending the

"result of the amicable settlement and any order made

by this court pursuant thereto.

As this is a domestic matter and as it were among

family members. and moreover. botn parties having

sucgeeded and/or failed. At is ordered that there be

noe order as to costis.

3 1.0
_ JUDGE -
[&th October. 1G69%6.




