CRI/T/17/80

IN THE HIGH CCURT orF LESOTHO

In the matter of-

n E X
v
1. THABANG MOELALT ST “
2. REFELETSCE PHATE MPOECLE
3. TSELISO JCHANNES ISAACA
JUDGMENT 0N .

Existence or otherwise of Extenuating Circumstances
delivered by the Hon. Mr, Justice M,P, Mofokeng on
the 30th January, 1981,

The three accused having been found guilty of the
crime of murder the court has now to decide whether or

not therc exist extenuating circumstances and

"Only such circumstances as are connected with or
have a relation te the conduct of the accused

in the commission of the crime should have any
welght at all and care should be taken to eliminate
any factor which may be either of a purcly
sentimental character or which are only remotely
connected with the crime.,"

(per Krause, J.P., in R, v M'foni 1935 OP.D. 191 at 193)

The onus rests on the accused on a balance of

probabilities, (Rex v Malefetsanc Potlaki, 1980 (1)LLR.)

The test 1s subjective (Mokone Ramone v Rex, 1967 - 70

LLR. 31 at 37 (C.A.)),

It 18 settled law thit at this stage of the preceedings
the accused 1s entaitled to lead evidence 1f he so desaires.
But even where an accused chocses to remain silent &1 this,

stage of the proceedings and call no witnesses either will
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not be a bar to his counsel from erguing the 1ssue of
extenuating circumstance or any cther mitigating factor,
The reason wee neatly summerised by Wessels, J.A. 1n

S v Mkhize, 1979 (1) SA. 461 (&) at 463 when he said.

"The Court 1s entitled and bound to have regard to
the cvidence as a whole 1n order to determine
whether or not an accused has discharged the ocnus
resting upon him on the 1ssuec of extenuating
circumstances,”

There are two confessions by two of the accused which
the Court ruled that they were admissibtle, In fzct and to
be precise, the confession made by accused No,3 before the
magistrate was at first objgeclied but later that objection
was wlthdrawn, However in this judgment I shall have in

mind the rulc laid down by Greenberg, J.A. 1n R v Valachia

and Another, 1945 A,D, 826 2t 835.
AN AL

"But the cases which T have menticned and olhers
which I have seen since the argument are in favour
of the view that when cnc party to a suit proves
against the other party a stztement made by the
latter then the Court must not disregard any portion
of such statement, cven Lthough 1t be in favour of
the party who has made the statement; 1t 1s 1ts
duty to weigh the credibility of such pertion and
to gaive such weight to 1t as in 1ts opinion it
deserves, and this applies not only to such portions
as explain or qualify any portion adverse to the
party who has made the statement, but to everything
in ithe statement which relstes to the matter in
1ssue, '

I shall also be2ar in mind the remarks of Beadle,

C.J., in 5, v Tovakepi, 1973(1) 3A. 694 (R.4,) at 695:

"The Court must give careful attcnticn to everything
that 1s said in a confession, 1f that confession

1s to be relied on at 3ll in convacting an accused,
but af 1t consadcrs that the exculpatory portions

of the confessions or those portions of the
confession which deal wilh extenuating circumstances
are untrue for cne recson or another, 1t 1s
perfectly within 1ts rights to reflect those parts
of the confession which are favourable to the
accused, while acceptirg thosc parts which ere not."”
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The three accused did not give evidence on their own
behalf nor call any witness at the close of the Crown's case,
However, two of them have made confessions before magistrates
and 1t was faintly mentioned on behalf of accused No.2 that
he coule have made similar confession but for his illness,

But thas was delving into the realms of speculation and
Counsel, 1n my view was well-advised to stir clear of it. The
confessions of accused Nos, 1 and 3 are not detailed., In

them 1t 1s obvious that the exercise of attacking the dcceased
In the manner they did was carefully planned. They cut

wires when they got to the fence te the shop premises wherein

the rcndavel where the deceased was, was situate. They

did not just think of tying the deceased with wires when
they soaw the fence., This must have been agre<d upon long
before they got to thest fence, nccused No.3, whose
confossion 1s more detailcd than thot of accused Neo.1,

52ys thet they went past the door of the shop towards the
rondnvel 2nd saw the deceased speaking, to one person,
After a time they camz to the rondevel, This time accused
No,2 had been inslructed to strike the deceased. This 1s
confirmed by cccused No,1. The deceesed was first
throtiled by accused No,71 but he, the deceocsed, shouted

and accuscd No.2 took cover the throttling while accused 3
ticd his feet and accused 1 his hands, /Accused No.3

meraly mentions that "In the mouth hc was tied by Thabang
with a cloth?, But accused No.1 says that accused No.Z2
"took a c¢loth which he tied over the mouth of that night-
watchman,” He then ticed 1t with a wire. He tied that wire
over that cloth," It 1s not stated in these confessions
where the cloth used for covering the deceased's mouth

came from. Howcver, when the process of subdueing the deceased

was over, the door of the rondavel was closed and accused No.3
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was left near the door of the rondavel to remain kKeepang

watch over that night wotchman in case he gets up or wakes

up" says accused No,3. What did they sperd the day doing?
Accused No.3 1n his confessaions says that after they had
discussed the matter of "money and blankets" and after

accused 1 said they would get more money at chicf 'Maseribane's
shop, they sot down and drank beer. Accusced 1 said that they
were at Mothooselet's shop where "we kept buying Sesotho beer
which wec kept drainking", At sunset they proceeded to the
valley in preperation to thexir expedition to the shop,

There was moonlight,

Accused No.1 gave evidence under oath and 211 he said

was, 1n his own words.

"My going there was not to kill a person. It
was merely to go and steel money. I had the
misfeoertune of tying that person badly when I
was tying him so that he could not be able to
speak before I went to the shop. I did not see
the probability of haim dying as a result of my
tying him because 1t wos dark, I was nct aware
that 1t could kill him 1.e. placing the cloth
over his mouth,"

That 1s virtually all he said in his evidence ain chaief,
The cross-examination was long and searching in order to

find out what took place when thais crime was committed,

The outward manifestations of their actions would

give us a more reliable indices cf what the accused's state
of mind was, This accused cgreed that 1t had been discussed
as to how the cloth would be used. It would cover the
deceased's mouth. He would then be tied with wires., It was
agreed that his hands would be tied at his back. Eoch of
the accused carried 2 wire which was obtained before
proceeding to the shop and rondavel. Eech one of them,

1t was agreed, would tie the deceased. He then says that
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accused 2 tied the deceased with a cloth whaich had been in
the pessession of zccused Nno3.  They hod only agreed that
deceased's mouth should be covered. Bui this cannét be true
as we have Just seen from a quotation of his evidence in
chief, It was he whce placed the cloth over the mouth of the

deceased,

He says that the cloth was torn into three pieces.
However he does not say what hoppened to the one piece.
W% ;;gw that one piecc was used to cover the deceased's
ﬂ‘@?uth and another was found in accused No.3 possession,
. Wh‘ét-.bc.bfine of the third one? He docs not say bhut we
now knoew 1t was found pushed inside the deceased's mouth,

He also saw that "a wire was tied over the cloth." That

he says he did '"s¢ thnt he deoes net make ncise". The

cloth had been handed to ham by occused Ne.2 who in turn
got 1t from accused Nec.3. But when he 1s pressed for detaxls

his stock answer 1s thet 1t was derk,

Later they were to ask accused Neo,3 whether the deceased

was still alive when he left guardaing the rondavel, Surely,

‘. the mere tying of the hands and the feet and covering ¢f the
mouth with a cloth and ilying a wire over 1t could not hesve

k1lled the deceased?

About the drinkaing during the day the cvidence went

-

something like thas-

"eves We bought Sesotho beer beforc then., It

could be about midmorning. A scalc was worth

20c. We eventuclly bought 60c worth, We dad

not buy 1t 21l at once. We ¢ll shared 1t, This

was before we bought food., It cuuld have becen about
lunch time. Thereafter we never drank again

until we went to the shop. I wns always with the
other accused",

Accused No.3 said in evidence before this Court:-
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"My state ¢f mind when I was doing what 1s alleged
I did, 1s thet I was frightened coupled with
deep thinking ahout whet I was doing., What
actually frightencd me, 2s I was doing this for
the first time, 1s thait whon this person farst
shouted I hod prect fright., I wos wondering what
would happen to me 1f we were to be caughth,
He repeated thot he held the feet and Lied them with mesh
wire, He also got hold of the deccased's hands but the
latter overpowered him. He says thot accused No,1, who
wore his Jacket, took out a cloth out of 1ty He then says:
"These are the things thot fraghtened me®, He was very
frightened "becaouse I thought herc we have tied a person
inside the hcouse and now we are going to break into 7 shop."
He remained outside the rondavel but 1f thc deceased were
to emerge he would tell one of his co-accused, He then agreed

that for thaot exercise he did not need to be 2rmed with a

stick (Exhibit 23). He said that he had picked up the cloth

which was used on their way to the scene of the crime. He
was geing to tie his hair with 1t., He says thet he drank
Sesotho beer the whole of thet doy until sunset, together
with his co-=accused. After they had finished tying the
deceased, accused 1 shone 2 torch inside the house and it
was only then that he saw a piece from the cloth he had, had
fallen on the floor and he pocketed 1t. That piece of

cloth was later found in his possession by the police when

he was arrested inside the beer hall,

ficcused No.2 described whot happened insiade the rondavel
and said: "I throttled him so ihat he should net shout”.
He did not 'nticipate that deceased would die, He says:
"Thabeng tied haim with a cloth over the mouth and tied 1t
at the back of the head.'" He hed been ordered by accused No.1
to do whatever he dad to the deceased. YHe scys "I tied

his hends at his back. I was now throttling haim, It was

bed, I was not happy in spirait, Now 1t makes me feel sorry."
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About the beer they consumed on the day in gquestion,
he says: "Thé following day we drank beer, A scale was
werth 20c. We shared the beer. We consumed four scales
2ll together! Then they ate bread and milk, It was befcre
midday. Thereafter they "daid neot drink alcohecl from then
until we went te¢ Sekhcnyana's shop'. They pulled the wires
at the fence "for tying that person i,e. nightwatchman,"

He struck the deceased with exhibit 23, It was a hard blow

which was intended to fell him. Inside the house accused
No.1 had rsked him to throttle the deceased, while he,
accused No.? "tied a cloth on the mouth™, He was nct given

a cloth by anybody. He heard a cloth being torn. He
described in detail what each accused did to the deceased.
His tying of the deccased was 1in accordance with the plan,
Deceased had spoken and said: "Why are you tyaing me". Thas
of course 185 the fairst aintimation that the deceased ever spoke
a word., What chance did he have? He screamed only once and
that scream was quackly muffled, He says he saw the person
who pushed the c¢loth inside the deceased's mouth., That was
accused No.1, When accused No,1 did that, he, accused No.Z,
releasedhis grip on the deceased's throat because "he would
dre and elso because the cloth would prevent the noise from
being heard", Having watched the deceased mouth opened and
the cloth pushed inside 1t, he did not now see the wire being

tied over the cloth which had covered the mouth,

It 1s ainteresting tc note that accused Ne,2 says theat
he did not see the use of the wire over the cloth which
covered the mouth because he had "left the spot'"., Surely 1t
was part of the plan that the deceascd's mouth be covered with
a2 cloth which accused Ne¢,3 had in his possession, part of
which was st1ll found on his possession the following day.

Accused No,3 said he hed moved from the area of the feet
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towards where lhere was still activity,

It 1s quite clear from all the evidence before Court
that there was a plan to silence the deceased. This was
conce’ved long before the accused arraved at the rondavel.
It was decided that the deccased was to be tied 1n the
manner in which the accused described, This tying, of the
deceased, was not a m-otter which was arrived at on the spur
of the moment. That i1s why when they got to the fence, each
cut a sufficient length of wire. The deceased was not only

to be immobalised but silenced a2s well, This silencing

prccess was not to be achieved by mere covering of the

mouth with a picce of cleth but that he had also to be gagged.
That 1s why firstly, both accused Nocs. 2 and 3 say they

were frightened; and sccendly, no objection was made when
accused No.71 was opening the deceased's mouth and pushing

a cloth right inside 1t. He was carrying out thc plan of :

-

si1lencing the deceased to 1ts conclusion. Thardly, they
expected the decersed to dic ond that is why they later )
asked accused No.3 whether when he left guarding the

rondavel the deceased was still alive. He had not been

asked to inspect the deceased now and again tec see 1f anythang
went wrong with the tying. It was faintly submitted that

1t had been the antention of the accused tc relesse the
deceased when their mission was completed, The}r own
versions gainsay this. Already on their arraival they saw

the deceased with another person. They also say the rondavel
is near the road. Well, friends of the deceased could have
come before then and that danger was surely fresh in their
minds Lefore they embarked up-=n this reprehensible assault

on the deceased. Again when accused No.3 alerted them that

there was a person coming they did notrun away immediately.
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Accused No.,3 stealthialy followed thet person until he
disappeared in the direction cof the village. But what is
significant here 1s that accused No.3 passed behind the
rondavel 1in which the deceased lay cn his way following the
‘stranger and back and never went to inquire after the situation
of their victam. It was only after his return that they left.
They say they left hurriedly, But the rondavel was a few

paces away from the shop where they were., They did not go

to the rondavel to release the deceased because they knew

he was dead,

I accept the fact that the three accused had a2 draink
but the quantity they had was not much and i1t was taken
quite early, Moreover, the drink was taken not hurriedly
but slowly., At lunch time they had scmething to eat.
Precisely because they had such an important mission tec
fulfil it is against probabilities, as accused No,3 suggests,
that they sat drainking from morning till sunset, shcrtly
before they were to embark _ :on their plan which would lead
them to wealth by the following day. Their acticns on thear
way to the shop, and rondavel and rationality at and inside the
rondavel leads this court to the only inevitable inference,
namely, that whatever drink they had had that mecrning, its
effect on them had positively disappeared. In cther words
they were no worse off than a man who had teken a pint of beer

the whole day.

I shall repeat the words of this Court in the case of

Rex v _Sello Lemphane & Others, CRI/T/38/78 (unreporté&}

at p. 6.

",.... the accused murdered the deceased sc that they
could carry out their human lust with calmness.
They wanted no dasturbance when committing the crime

’
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of Housebreaking with intent to Steal and Theft.
The nightwatchman had to be put cut of the way,
They were still bent on going to get the money
themselves from the safe in the shop®.

These words apply with equal force in the instant case,

In that same case the following words were said which

are true in this particular case also:

",...The accused killed because they were going
to satisfy a human lust - to get rich without
shedding a drop of sweat for it...,"

I have also considered the provisions of section 2390(2)
of the Craminal Procedure and Evidence Proclamation 59 of

_ 1938 (See Rex v Sello Lemphane & Others (supra)) as well as

the totalaty of the evidence before me and have come to the
conclusion that their blameworthiness is extreme (Ndimande

v R, 1970 - 76 S.L,R, 100 at 101.,)

The only conclusion that this Court can arrive at, and

having weighed cerefully what their Counsel Mr, Modisane has

so ably put before me on their behalf, is thet the Court is
unable to find that there are any extenuating circumstances

in this case in respect of all thoe three accused.

My assessors unanimously zgree will all my findings,

For the Accused ¢ Mr. Modisane '
For the Crown : Mr. Muguluma, y

,/(////;‘,"(, fif: 1

tqf

J U D G E

SENTENCE .,

On Count 2@

The crime of Housebreaking with intent to steal and
theft has definitely been on the ancrease in this Country
of recent years., This trend must be halted, A deterrent

sentence 1s therefore called for. In the particular case,
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however, practically all the goods stolen have been recovered,

I have, moreover, taken careful notice of all that their

counsel has said on their behalf., Each accused is sentenced

to undergo imprasonment for a period of six (6) vyears.

On Count 1:

DEATH.

30th January, 1981,




