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IN_THE HIGH COURT OF LESOTHO

In the Matter of 2

NGAKA LEHLOHONOLO

JUDGMENT

Delavered by Hon. Jusiice I'.X. Hooney on the
16th day of December, 1980.

‘ The accused stands indicted for murder. It 1s alleged that on

the 3rd of November, 1979 at Tsikoane in the Leribe dastrict, he did
unlawfully and intentionally kill Machankoe Ifonkhi. The deceased was an
elderly woman and a close friend and neighbour of the accused and his

mother.

It waes admitted at the outeet of the trial that the deceased died as
a result of cardio-respiratory zcrrest following a cut in the raight carot:d
artery which let to heavy loss of blood. The accused had been stabbed six
times i1n the backs The fatal woumd vas on the right side of the neck.
There was also admitted the evadence of Sgt. Lebasa {PW 3/P/) who stated
that on the Tth of November, 1979 he was at Mononts'a's charge office at sbout
10,00 aeme The accused arrived and told the Sgts that he had quarreled with
an old woman 1t Teikoane and injured her with a kmfe. He handed over the
knife which was recerved in evidence at this trial as Exhabit 1. The blade

appears to be covered with blood.

When the accused was called upon to plead to the indictment, he
replied that he did not know whether he was guilty or nots A plea of
not guvilty +as entered and subject to certain other admisscions made by his

Counsel, the Court procesded to hear the evidence,
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The first witnese was a young woman *Malerato Ratsuoanyane.
She was adquainted with both the deceased and the accused. Towards
evening on the 3rd of November, 1979, she was visiting the home of the
accused's parents at Tsikoane. This witnese was with '"Malimakatso Kalake
(PW 2) and other people when the accused and two companions arrived.
The accused's mother 'Mangaka (PW 3) had retired to her bed as she was
not feeling very well. The deceased came from her house next door
calling 'Managaka., She was told that 'Mangaka was in cnother house.
The accused stood up and asked 1f 1t was 'Machankoe who was calling outside.
The deceased said that 1t was her. According to the evadence of 'Mzlerato,
the accused then told the deceased to go awvay as he did not want her there.

He closed the docr. The deceased did not make any reply.

The accused reopened the door and went outside carrying a sjambok
in his hand. '"Malerato heard the deceascd scream and on going out to
investigate, she found that the accused was whipping the deceased who
protested saying "I am your mother why do you whip me". The accused
persisted 1n his attazck on the deceased although *Malerato said that people

tried to intervene,

The accused produced a knife and stabbed the deceased. TMangaka
then came out of the house in which he was resting and asked the accused
what he was doing, He pushed her away and threatened to whip her. The
accused contimued to stab the deceased; runming away to one side i1f pecple
approached, then doubling back to where the deccased was to attack her.
"Malerato saw sccused strike the deceased twice in the back while the latter
was knecling near the stoep. Eventually after receiving a third blow, the
deceased fell down at the gate separating the two homesteads. 'Malerato was
one of the people who was sent by the-mother of the accused to report the
matter to the chief.s 8She alleges that she heard the accused say that he
was killing the woman because she was bewitching haim. Asked about what she was
doing when the accused arrived, this witness sard that she was satting dowm
doing nothing in particular. She demed that there was any joala at the
house that day and saxd that when the accused arrived home he appeared to be
normal and spoke in a normal fashion. However, when he attaoke@/%ﬁ%eased he was
wilde

Cross~examined by Mrs Maope this witness said that she had just
come to the house before the arrival of the accused. She wag visiting
tMangaka. She again denied that there had becen any beer drinking at the
house of the accused. 5She agrees that the deccased had always been
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friendly towards the accused. The accused did not explain how the deceased
had bewitched him, 'Malerato sardshe had no knowledge of any complaint
made by him in this regard. She spoke well of the deceased and said that

the attack made upon her by the accused came as a SUrpriscs

Malimakatso Kalake (PW 2) is the saster of the accused. She
was also present at her parents! home when the accused came home with Tlala
Serame (PW 5) and Tebello Mosoeunyane (PW 4): The accused spoke to this
witness in a normal fashion. lhen the deceased came "WMalaimakatso told her
that her mother was sleeping in another house. The accused got up and closed
the door an her face. The deceased appcared tc be surprised and asked the
accused what he was doing. The accused said that he dad not want her at
his house and she should go away. The deceased stood outside. The accused
went out of the house carrying a sjambok. The urtnese followed him. The
accused pushed the deceased off the stoep and she fell to the ground. The
deceased, who was kneeling on the ground was screaming. 'Malimakatso saad
that she and 'Malerato pleaded with the accused, but, he did not listen to
them.

Malimakatso saw the accused strike the deceased twice with the
knife, between the shoulders. ©3She asked the accused why he was doing this.
He did not reply, but, chased the witness away. She saw the accused stab
the deceased twice more-When people approached the deceased, the accused
went towards them and when they retreated; he returned to the deceased still
stabbing her with his kmfe. When the accused's mother asked him what he was
deing he replied "your friend during the day and the nmight rides on top of
me", 'Malimakatsc claimed that she did not know what the accused meant by
this expression, but, T am advised that 1t intended to convey that he had
been bewitched by 1he deceased. T"Malimakatso said that the doceased and her
mother were close friends and that the deceased wasg a much loved woman who
never had any reputation for being a witchs She knew of no cause for a
quarrel between the accused and the deceased, who regarded the accused as
her child., It was a surprise to "Malimukatso that her brother should have
ki1lled the deceaseds The two men who came with the accused dad nothing to
prevent the attack. She had never known the accused behaveﬁz in such a
fashion befores She said that the accused gove no indication that he was

acting under the influence of liguor,

The accused?s mother, 'Mangaka (PW 3) was also a witness at the
trial. She said that her son was born in 1¢5%. He 1s the eldest of the
family. For many years the deceaced had been an intimate friend of 'Mangaka.

She was not quarrelsome and had no eval reputation.s In regard to the accused,
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Mangaka said that he was an obedient child and that he was not troublesome
even in draink. She said that he was not aggressive and that normally he

wae a reserved type of person.

On the day in question 'Mangaka went tobed early because she
had a headache., She was awakened by noise and screaming from the women
outside., She heard her daugh%er Malimakatso shout that her brother had
stabbed *Machankoe. When she went out, she found the deceased seated
next to the houses She had alrcady been wounded. Her son was in the middle
of the yard. He ran towards the deceascd and stabbed her. tlangaka wos
ghocked, The deccased got up and tried to walk towards her home., The
accused ran around the yard. The deceased fe}l at the gate. The accused

came up to her once more and stszbbed her zs she lay on the ground.

The accused pnaid no attention when 'Mangaka asked him to stop
attacking her friends, She asgked him what the doceascd had dorne and in
reply the accuscd said "I am not going to be ridden day and might by this
woman, I will soon kill you together with her". 'Mangaka would not say
that she knew what these words mcant,; but, she conceded that they may
suggest witcheraft. However, her son hadnot at any time complained to her
about being bewitched by the deceased,

"Mangaka knew nothing about her son suffering from any mental
1llneses Although he might from time to tame drink beer, she would not
describe him as a drunkard. He had not been home =211 that day., The accused
had married someone whom his mother did not know very well but the woman
had left ham.

In cross~examnation Mangaka said that there had becn some
beer 1in the house that day, but, 11 had all been fimished except for
one scale. She said that both her daughter and *Malerato had been drinking
beer, which wag being sold by her daughter., She did not know if the acconer
drank beer before he left that morming. She said that there was a certain
feast going on at the village but not at her house. She agreed that her son
was aggreosive on that occasion, but, she did not consider that it was on
account of drinks She saia that she really did not know why the accused had
behaved 1n that fashion that day.

The two men who accompanied the accused, Tebello and Tlala also
gave evadences Tebello (PW 4) despite his name 18 not a Mosotho. He said

that hisg father was Mosotho and his mother Ycoloured". He does not speak

5/ Ses50thOe eesnese




Sesotho. He gave his evidence in poor quality English and said that he

would have preferred to speak in Afrikaans,

He met the accused at the feast in the village earlier in the
day. They consumed some beer together and on the invitation of the
accused he came waith ham to the latter's house where there was a small
quantity of beer available. While they were sitting together with the
women the deceased came to the doore The accuzed slammed the door in her
face. This witness, probably sensing trouble, went out. lHe saw the
accused push the deceased and beat her with a sjambok. The accused was
wild and Tebello was unable to stop hims This witnese made off having

done nothing to prevent the events which followed.

Tebello said that the accused was dancing at the feast. They were
with Tlala. This witness said that nobody was drunk. He heard the accused
say something to the effect that there were three people he wanted to kill.

Tebello made no inguirieg into the matter.

In cross-examination, this witness revealed that he spent about
three hours at the feast and that the accused was both drinking and dancing.
He could not say how much liquor the accused consumed, Tehello gave the
impression that he had drunk a lot more than he was prepared to admt
during the day. By the time the trouble broke out in the evening he could
think of nothing better fto do than to remove himself from the scene. He

could not be described as a very satisfactory witness.

Tlala Serame (PW 5) 1s a cousin of thc deceased. He was more
forthright than Tebello in making the admission that he was drunk that day.
He met the amccused at one of the feasts in the village where there was
dancing and singing. Tebello;, Tlala and the accused left together. The
accuged told them that they should go to his house¢ as he had left mome beer
there. At the house the accused produced a scale of beer for his visitors,
This witness felt someone catch ham by the hand, 1t was the accused's
sister, "Malimakatso. She said "My brother 1s killing "Machankce”. The
witness stood up and went outside where he saw someone wearing a white
shirt at the gate. It was already dark. As he approached the person in
a white shirt; the latter ran away. He saw the deceased lying on the
ground. Tlala went to fetch a stick. He saw people rumning about and

afterwards he joined 1n an unsuccessful search for the accused.
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The cross-examination of this witness revealed that he had
spent the previous mght at a vagil following the death of a villager.
This witness admitted that he had been drinking, not only during has
vigil, but, during the day at the feasts in the village. He had fallen
asleep at one of the feasts. He 2lleged that Tebello was so drunk

that he actually refused to drink any morec.

When Tlala reached the house of the accused, he saw the two women
'Malerato and 'Malimakatso seated therc. They had an empty scale of beer
before thems The accused offered them a drink. He said that the women
must have seen that the three men werc drinking at that place. As for the
accused this witness said that he did notice that he had teken some drink.

T can place little reliance upon the evadence of cither Tebello
or Plala as to the state in which the accused was in that day, because
T am satisficd that both these men were themselves drunk at least to the
extent that they were either incapable or too cowardly to antervene to

protect an old woman against the assault made upon her by the accused.

The accused gove evadence, He saad that he was born in 1956, He
stated that his recollection of the events of the day upon which the deceased

was killed 1g as follows @

In the morming he breakfsted on porridge and beer. At about
70,00 a2.mse he went to assist the herdboys of one Mohale to bring wood in
an ox-waggon to a feast taking place in the village.After delivering the
wood the accused stayed all d;y at the feast which was being held in
connection with the death of a vallager. A beast was slaughtercd for the
occasion and there was beer available. At the feast he met Tebelle and
Tlalas. Those two men left at about 5,00 p.me stating that they are going
to another feast in the village, but, the accused remained behind.
Although he had drank a conesiderzblce quantity of beer, he said that he

could see clearly where he was going.

After sunget the accused set out to join his comparaonsg at the
gecond feast where more beer was consumed. It was Tlale who suggested thot they
should leave as 1t was now duslts The accused had been dancing at the farst
feast, but, not at the second. He saird that all three of them had had enough
to drink. He said of himself that he was able to walk normally., After some ’

discussion as to where they should go after leaving the second feast 1t was
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agreed that they should go to the house of the accused where there was some
beer left over from the morning. The accused denied making any statements to
the effect that he wanted to kill peoples The accused sard that in addition
to the two women who were witnesses in this case there were two young men at

his house drinking heer.

The accused obtained beer {rom his saister. He was told that hs
mother was sick in bede He got some beer for himself and for the two men
who were with him., Whale he was drinking he heard the wvoice of the deceased
outside calling for his mother. ?!Malerato told her that !Mangaka was in bed
in another house. The deceased came into the house where the accused and others
were and opened the door. The accused went on to say "I felt a shock.
I was frightened for no reason. I felt as 1f I was asleep, yet, T was sitting
there. At the time I recalised I was not asleep at all. T heard noise from
the people drinkaing beer there. "In the noise I heard them say that I was
kalling *Machankoe.

At the tame I found I was stabbing the deccassds. I was already
outside the house. ¥hen I came to I found T was holding a kmfe. The deceascd
had fallen in front of me. People asked me why I was killing her. After that
I realised what I had done. I wondered at 1t and I ageain got frightened so I
flede I ran away because I had stabbeds T found I was holding a knaife®

In regard to subsequent events the accused told the Court that
having run away from the vallage, he wandered about for three days without
knowing where he was going. He stayed each night at & different place with
people some of whom were his relatives. He found food al i1mtiation
schools in the mountains. On the third day he came over what he described
as the Natal pass. At that plaéé he =zat down and found that hig fear had
subsided. He decided not to proceed further but, to look for Lesotho
Polace and give himgelf up. He did so at Mononts'a to Sgte Lebasa, When
the Sgte asked him for the knife, he produced 1t,.

The accused said that «lthough he was not related to the deceased
the latter considered himsclf and his brothers and sisters as her own
children. He said that he was hoer favourite. She had invited him to eat at
her home at any time without asking. That relationship had never changed
up to the tame of the death of the deceased.
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The accused said that he had consumed much beer that day, but,
that he was walking on his own and did not need to be supported. He

said "I say I was drunk’

The accucsed claimed that he had neo knowledge that he had
lashed the dececascd with a sjambeke He sard “There i1s nothing to deny.
I found myself holdaing a kmfe, T admit I stabbed her as I found my kife
bloody and she was bloody on the ground. I do\not know how I stabbed herM.
The accused said that he had never quarrcled with the deceaﬁed. He agrced that
hc stabbed the deceased because others say that he did sos He does not know

how 1t all came gbout and he does_not remembe} gpeaking of witcherafte

Crosg~cxamined, the accused admitted that he recalled all the
other events of the day. In particular he remembered what happened when
he wag told that he had killed the deceased. In cother words he could recall
events up to the time the deceased arrived at his home and those which
occurred after he was told that he had stabbed her. While the accused
maintained that he was drunk that day he admitted that his mind was clear.
He heard the deceased speak from outside. He was aware of the people
around haim and all was normal. He suddenly felt this great fraght and
though that he was slecping.

The accused said that he fled from the villagoe because he did not
know what he was doing. He just felt like fleeing and found that he was
doing s0.

The accused was unable to deny that he was movang away from
Lesotho towards the Natal Border durang the next three days. He was going
higher in the mountains. Nothing untoward happened to him during his
{light. He agreed that he was not then acting in any way like a person

who was mad.

The accused was unable to explain his sudden forgetfulness. He
had had no experience lake 1t in his past. He claimed that he was in a
sort of trance and that he did not know what he was doing or vhere he was,.
He did not hear voices telling ham that the deceased was a witech, When 1t
was put to him that he might have been possessed by the devil, the accused
was inclined to agrec.

The accused admiited that he occasionally smoked dagga. However,
he did not suffer from any abormalities as a result of this habit. He did not
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experience hallucinations or depression. However he went on to say that
durang the whole of the week prior to the killang of the deceased; he dad not

have any dagge in his pOSSEES10NG

Pressed in cross-cxamination to account for his actions the
accuged said "I do not suggest that 1t was the draink that caused me to
behave in this way. I do not know whot had gone into my ming"” and laler
"I have at times drunk more than I consumed that day. What T drank was
within my limxt". It was put to the accused that although he has been in
praison since November of last ycar, 1t was not until the 15th of November
last that he commumcated with the family of the deceased. He wrote a letter
asking for parton. He said that he was frightened to do so at an earlier
date. In the letter (which was admitied 1n evadence as EEE&EEEHE) the accused
sa1d that he did not know what he was doing when he kialled the deceased.
The letter concludes with the words 'T am not supposed to write to you for
1t may be my innate naturc that caused i1t. It remains with the omniscience
of God' .

The accused said that he did not believe in witchcraft, but,
he was unable to deny i1ts existance., Hec had no other explanstion to offer the
Courte He demied that the story of his amnesia (1f that 1s how his condition

should be described) 1s a recent fabrication.

It was submitted by Mre Maope for ihe accusod that the case before
me stand on all fours with the casc of R. v Mohlomi (1971=73 L.L.R. 57).

There are certein similarities betwecn the two cases. The head note of

the report reads as follows .

A VThere an accused person unlawfully kills another whilst
suffering from amnesia induced by voluntary intoxiation; he
135 guilty of culpable homicide.,

The accused was charged with the murder of his grandmother
who died from head injuries inflicted by the accused with a
knobkorrie. On the day of the deceased's death, the accused
had been drinking at a threshing feast, after which he went on
to the home of a friend where he had more to drink. He then
went to his motherts homey, where he caused a commotion and
behaved in a strange mammer, aignoring his mother when she

B  tried to speak to hams. It appears that the accused then went
on to his grandmother's hut where he pushed open the door,
cried "mother, mother" and going straight to where the
deceased was sleepang struck her several times with a
knobkerries Following the assault, the accused mistook a
10 yoar old girl who was well known to him -nd sleeping an the
same hut as the deceased for a grown-up woman. He told the
child to wake the deceased, but when she tried to do so there
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wat no responsce. The accused ihen struck the deceased ageine.
“lhen the villoge headman arrived at the hut, the accused was
found lying next to the deccased and after hie arrest he
lzept on repcating "Il 1z s good thing the old lody daes
because she has killed many people by bewntching them".

C The accused give evidence that »{ter he had left the home of
of his friend on the cvening in question, a strange feeling
came over him ar 1f a cloud vas descending on him and that
thercaiter his mind was o complete blank. He steted that he wac
fond of both the doecoased and hais mother and that he had no
recason to suspect that they were involved in witcheraft.
There was no cvidence that the acoused vas mentelly disordered.

Held: (1) Takang into account all the surrounding
circumsiances, and in particular the strenge
behaviour of the accused on the evening in
question, the accused should be belicved
when he ctuted that he was suffering from
amnesia when he killed his grandmother,

D He could not, therefore, have had the mental
capacity to form an antention to kill

]

(11) Since the accused had brought the amnesia upon
haimsclf by voluntaril, consuming intoxircaling
liquor, he should be held craminally responsible
for his cetse Accordingly the accused was found

111y of culpable homicide (S. ve Johnson 1969
?:11) S.Ae 201 (A.D.) fOllOWGd)o !

In lMohlomi's case Jacobs CeJe found os a fact thet "the sccused
suffered from amnesia when he committed this deed and did not lmow what he

wag doing".

I can make no commeni on thie finding which wac no doubt justified
by the cvidence bofore the learned Chief Justices. The decision on the law
which felleowad 1hat findaing can hove no application to the present cose unless
this Court 12 ratisfied thot there 1z a reasonable possibility thot the
accused in tha~ casc was similarly fflicted at the time that ho stabbed the
deceased to deaths Jacobs JeCe at pages 59 and 60 of the report considered
the South african authoritiecs. e defined three catagories of cases. The
first of these included cases where 1l could be said thot the accused hed
acted involuntarily and antomatically and could nol thercfore be criminally
responsible for hig actions. Tho sccond category compriscd cascs where ag
result of the consumption of intoxicating liquor a person's mind deteriorates
to such an extent that he becomes temporarily insane. In defimng the thard
category Jagobs C.J. refcrred to the coses of S. ve Johnson 1969(1) SA 201,
He said "where in such a case the charge agoinst the accused 1s marder he
cannot be found guilty of that crime because he clearly could not have had
the mental capacity tc form an intention to kill, In such a casc the

proper verdict 1s one of calpable homicide™.
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In decrdaing R. ve Mohloma the learned Chief Justice did not

refer to the Criminal Liability of Intoxicated Persons Proclamation
1938, fThis sets out in section 2(1) the Ffollowing proposition: "Save
as provided in this section, intoxication shall not consititute a
defence to any criminal chargs" Sub-sections (2) and (3) read as
follows

"(2) Intoxication shall be a defence to any criminal
charge i1f by reason thereof the person charged at the
time of the act or omigsion complained of dad not know
that such act or omission was wrong or did not know
what he was doing and -~

(a) the state of intoxication was caused
without his consent by the malicious or
negligent act of another person; or

(b) the person charged was by reason of
intoxication insane, temporarily or
otherwise, at the time of such act
Or OmMiBH10N,

(3) Where the defence under the preceding sub-scction

18 established, ther in a case falling under paragraph

(a) thereof the accused person shall be discharged, and in
case falling under paragraph (b) the provisions of sub-
section (2) of scelion one hundred and sixty~mine of the
Criminal Procedure and Evidence Proclamation(!) shall

apply.

Fanally sub-section (4) reads:

n(4) Intoxication shall be taken into accourt for the purpose
of determining whether the person charged had formed any
intention, specific or otherwise, in the absence of which
he would not be guilty of the particular offence charged.?”

Sub-section (4) above introduces into the law of Lesotho a
princaple derived from the law of England, This has been very recently
restated 1n Regina ve Garlick Times law Report (2nd December 1980) when
" the Court of Appeal Lanc LeCeJe stated "In R. ve Sheehan (1975) 1WLR
739 and Re vs Pordage (1975) Crim L.R. 575 the Court had pointed out that
when the duestion of drunkeness arose it was not a question of the capacaty

of the defendent to form the particular intent which was an issue.
What wap an 1ssue was the question simply whether he did in fact form

such an intent",

From my reading of the Proclamation of 1938 I am satisfied that
the omis of establishing the defence of intoxaication in terms of section
(@ rests upon an accused as 1t does in the case of insamity. However the

burden of provang intention rests on the Crown as in all other cases.
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As Schreaner J.A. sa1d in the Re ve Tailor 1949 (4) S.As 702 and 713

Mo eess the decision of the question whether in fact he had that intent

wi1ll ordinarily proceed along the same lines as 1f he had been sober.

To return to the facts of the present case, while 1t is
accepted that the accused had been drinking Sesctho beer during the day,
his behaviour up to the time that he altacked the deceased has not been
shown to be 1n anyway abnormal while his behaviour following the assault
1s in a like posation. He gaird himsclf that he had not consumed more
liquor than was within his capacity. Although the accused said that he
wag drunk he did claim that the killing of the deceaced was the result
of drunkenesss The posesibility thaet his inhibitions may have been

dampened by the liquor he had consumed 18 not a defence relieving him of

criminal responsibilitys There 1s no evadence at all to show that the
accused by reason of intoxication was insane temporarily or otherwise
at the time that he killed the deceased.

The accused ran away after stabbing the deceased and made off
into the mountains taking with him the blood-stained kmife which he had
useds THe 414 not disclose to anyone whom he met what had takon place.
He moved through the mountains in the directions of Natal without mishap
or difficulty in seeking food and shelter, When he eventually reported
to Sgt« Lebasa he told him that he "had quarreled with an old women at
Tsikocane and injured her with the lkafe.® This statement, which was
admtted 1n evidence without challenge, 1s wholly inconsistent with his
evidence in Court which was to the effect that he did not know what had
happened.

There 1s evidence that when the accused attacked the deceased
he accused her of having bewitched hime He has asked this Court to
believe that he was overcome by some extraordinary experience which
deprived ham of the capacity to know what he was doing. His evadence as
to the nature of his experience stands alone unsupported by any
extraneous testmonye. I have no difficulty in rejecting 1t as a fabrication
which could not reasonably be true.

While 1t 1s not nccessary for the Crown to prove in any case of
muirder a motive for the killing, one 1z supplied 1n the evidence that the
accused, when he stabbed the deccased complained that she had been riding
him by day and maghts This was an imputation of witchorafte Why the accuscd
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should have formed such a belief about an old and trusted friend of the
family, 2t 1s not possible to says T reject his ecvidence that he did not

believe in watcheraft or understand 1ts implications.

The Crown has proved that the accused killed the deceased by
stabbing her six times with a kmfe. I am satisfied that 1n doing so he
formed the intention of killing her and I therefore find him guilty of
murder as chargeds My assossors agree with this verdact.

This Court finds that extermating circumstances exist in this case
ag 1t has been shown that :

Ea; The accused acted inthout premeditations

b) The accused had been drinking and was affected to some
degree by intoxicantso.

(¢) The accused believed that the deceased had bewitched him.

Sentence: Ten (10) years imprisonment,

Fa X _ROONEY
JUDGE

16th December, 1980,

For Crowm H Mr. Mdhlula
Yor Defence Mre Maopce




