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Delivered by Hon. Justice F.X, Rooney on
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On the 21st of Jamuary, 1980, 'Magauda Mashee (PJW.5) who is the
wife of one Mofuli, was sleeping with Rafaufau Sefali, now deceased. Her
husband had left for the mines in the Republic of South Africa on the previous
daye. The two accused entered the house and roused the lovers from their
bed. They chased them outside and attacked Sefali with sticks. They struck
him on the head and smashed his slulls. The sticks used (Exhibit 1 and 2)
are made of some hard and heavy wood. The deceased sank to the ground,
never to rise again.

The two accused immediately went to a house nearby in whaich
"Magauda's father-in-law Ramoetsana (PW 2) was staying and they invited
him to come and see what they had done. Ramoetsana went and saw the deceased
thrashing about on the ground at the back of the house., He took steps to repci.
the incident to the village chief while the two accused returned to their
homes. At about mid-rmight the unfortunate Sefall died.

Dr. Verkuye (PW 1) who on the 22nd of January, 1980 at Mafeteng
performed a postmortem examination on the body of the deceased found that
death was due to brain damage. The nature of the injuries which he saw
on the corpse convainced him that the deceased had been struck with a battle
axe. Although this impression proved not to be correct, it underlines the
severity of the damage caused by the sticks used by the two accused.

There was a wound 1 centimeter behind the right ear under which the skull
was depressed. There was another wound on the top of the head which
appeared to have been caused by two blows which crossed each other and under
this there was a depression and fracturing of the slull over a large area.

In addition to the above fatal injuries, there were smaller wounds on the side of
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chan, a broken jaw, two small wounde in the vicimaty of the right eye,
bruising on the right hip, the left side of the back and abrasions on the

lower abdoman, left fore leg and forehead.

On the 23rd of Jarmary, 1980 the two accused appeared before
Mre Nkuebe & magistrate at Mafeteng. They made in his presence voluntary
statemente which were admitted in evadence at the trial by their Counsel.

Thege statements read as follows :
"Mafa Mashea duly S.S. 1~

On the 19.1.80 there came one man called Moful: to

me during the day time iellang me that there 1s one man
troubling him at s place because of hig wife then begged
me +o go to hig place to warn that person on his behalf,
When he was asking me that we were only two. Then in the

’. mght of the 21.1.80 I and Bofihla went to Mofuli's place
when we arrived at Moful:i's home, we then opened the door
of the house, we found Mofuli's wife who 18 'Magauda
st1ll sloeping with one called Mphau, then immediately
after we have entered they woke up then I and Bofihla hat
that one llphau with sticks, then Mphau tried to get out
but, I went out of the house and I hit ham wath a staick,
he fell down. When he was st11ll lying down Bofihla also
came and beat him wath a stick, a8 he tried to rise up, he
agean fell down. Then we delivored scveral blows, 12t was then
that 'Magauda ran away, but Bofihla went to her and came
along with her. When he arrived with her, 'Magauda said to
us we should not kill him, ot that time we had already stopped
beating him. After we finished beating Mphau, we then went
to Ramoetsanas. I, Bofihla and 'Magauda woke Ramoetsana and
begged him to go and see what had happened at his place,
Then we went back to the place where we left Mphau sfill lying
down with Ramoetsana. On our arraval Ramoetsana asked us what had
happened o Mphau, then we told him that we had found haim

. sleeping with 'Magauda, then we hit him, then Ramoetsana went
10 wake the chief together with other men in the vallage. They
came to where Mphau was sti1ll lying, After that I and Bofihla
went to '"Malebohang, we then returned to our place that night.
On  our arrival, I reported to one called Nkutu our actions what wc
have done, then the following day I again reported to my mother
what I did, then afternoon of 22/1/80 policemen arrived and
arrested me and Bofaihla and brought us to Mafeteng ocharge office.
When we went to Mofuli's home, he was not there, having gone
back to the mines on the 20/1/80."

"Bofihla Mzkalane duly S.Se:-

On the 19th January, 1980 Mofuli came to me with Mashea
saying we should go to his home, there 1s one man inlove with
his wife, then i1f we could find that man we should beat hime.
Then on the 21/1/80 at night we went to Mofuli's home, wo
found one Mphau sleeping with Mofulits wife, who 1s 'Magauda,
then we lashed him with sticks. After we had lashed him, we
went to wake grandfather Ramoetsana; and went to show him where
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Mphau was lying. Then Ramoetsans woke chief, then chief

raised an alarm to other men of the village, and came to

gee what was seen by everybody. Then I and Mashea went to
Malebohang's place and roturned homethat same night and

glepts Then on the 22/1/80 afternoon there came policemen

and escorted us to Mafeteng charge office. When we went to Mofuli's
home, he was not there; having alrcady gono back to the mines

on the 20/1/80,"

Thais crime was instigated by lMoful:i, who has taken the precaution
of remaining in the Republic of South Africa since his departure on the
20th Jaruarye The two accused are both very young men. According to
Magabelo Mashea (PW 3) the mother of the first accused her son was born on
the 4th of June, 1962,while his co-accuzed was born on the 26th of May of the

Bame years

Mofuli had fought with the deceased in 1979 because of the latierts
affair with his wafe. In proposing to the itwo accused that they should
endevour to solve his problem, Mofuli knew that thcy were two impressionable
young men anxious to defend the honour of the family., In this connection,
1t should be stzted that the first accused 1s the szon of the younger brother
of Ramoetsana and the second accused 1z the son of one of Ramoetsanals

uncles.

The position of Ramoctsana in this affair 1s not above SUBPLCLON.
He was aware that his daughter-in~law was 1n love with the deceased, he had
digscuesed the matter with his son Mofulil before his departure for the mines
ond 1t was to him that the two accused reported as soon as they had carried
out the mission entrusted to them Ly llofuli. Ramoetsane did not apprehend
the two accused and allowed them to go to their homes. He suggestod that
when the two accused reported to ham they were drunk.

In her evidence 'Magauda sard that she was struck several times on
the shoulders and on the waist by accused No. 2 asg she ran away from the

house.

Both accused gave evidence. They were frank with the Court and they
d1d not deny that they assaulted {1hc deceascd. The first accused said that
Mofuli asked him to fraighten the deccascd away from his homee Mofuli proposed
that they should do this by beating him up so that he would fear to come
visrting 'Magauda again. The firsi accused agrced with the suggestion because he
regarded Mofuli as an elder brother and a semior member of the family ain both

age and status. Mofuli's approach to the two men was made on the day before he
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left for the mines. The first accused spent the following day threshing
wheat. He and his co-accused went to a place near thear village to drink
joala. When they both thought that they had had enough to drink, they
decided to go and deal with 'Magauda's lover. The fairst accused said
that although ho was staggering a little on account of the beer consumed

he could see well and his mind was clear.

In cross-examination the first accused admtted that he knew the
deceased fairly well end that he was friendly with him. The decision to
go and visit 'Magauda's house where the deceased was expected to be, was
made after they had had their drinks. The first accused admitted that he
ht the deceased twice. The deceased fell down after the first blow and
the second blow was struck as the deccased tried to rise up agean. Both
blows landed on the middle of the deceased's head. All this was done to
frighten the deceased., The first accused also admatted straiking the
dececased on the body.

The second accused said that Mofuli told them that they should
beat up the deceased and scarc him so that he would not longer visit his
wife. He demied that Mofulis gaid that they were to kill the dececasced. They
agreed to oblige Mofuli, but they d1d not fix any definite time for the
enterprise. The sccond accused took the line that in beating up the
deccased so sceverely they had oxceeded theair instructions. He said that

the lzquor they had consumed had caused them to go too far.

The second accused alleged that he knew about the affair between
tHagauda and the deceased. On one occasion he had come upon the couple in

the bush hawving scxual intercourse.

The socond accused said that he and the first accused discussed
the project on the Saturday afterncon. The two young men plarmmed to beat up
the dececased and tell him not to come to Mofuli's place any mores They did
not decide as to when precigcly they would carry out this operation. That
decision was made on the Monday, before they sct out to have a few drainks.
However, the sccond accused denmied that they drank to seck courage. The
deceased was a sturdily built man.s The sccond accused admits having struck
the deceased only once behind the ear. He did not aim at this spot.

He struck out at the deceased in a general way and the man turned his head
away and 80 he was struck in that region.
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As there i1s no dispute as to what ihe accused did, the main
purpose of this inquiry 1s to consider their intention at the time they
attacked and killed the deceased. They appear to have acted in concert aad Ji+h
a common purpose. They were acting ot the request of Mofuli to defend the
honour of their family and expel an intruder. They fortified themselves wes a
quantity of liquor. They came in the meddle of the nmight to a house in wh (b
they knew the deceased and bis mistress would be found. This circumstance
rules out of consideration any possibility that the conduct of the deceasea
amounted to a sudden provocation. Iawving found the deccased where he was
expected to be, the two accused hit him with heavy sticks and inflicted upo:
him serious injuries from which he dicd shorily afterwards., Both accused s#:
that their intention was merely to beat up the deceased and thorealter wavr
ham to desist from his love affair wath 'Mageuda. But neither man sazd
anything to the deccased. They boat him about the head with their heavy
stickse They must have known that they were usaing dangerous weapons to
inflict blows on the deceased and trat there was a poscibilaty that onc o
other of the blows struck by cather of them could prove fatal. I do nol
think, having regard to the evidonce acducsed at the traal, that thrre is
any rcasonable possibility that ils accusced d-d not forsee that they
might kill the deceascd, I zm q.1n¢ satisficd inat when they attacked ths
deceased they knew that thrre wee a r-oxk chal ne mrgat be kalled, but, tacy

were reckless of the comsegmamces of Jheir joint action.

When the accused sow wiot ooy had done, they did not atbempt
to render any assistance to tho:ir viciim. ungiead tney went at once to

report to Ramoetsana.

I am satisfied that both accused 1n this case are guilty of maxcc.

a8 charged and I bring in a verdict accerdargly. My asscssor agrees.
Tac Court found extenuating circumgtances for the following

reasons @

(1) That the accuscds are young and immature.

(2) That they were incited to commit the crime by an elder
member of their fan.ly.

(3) That they may have considered themselves obliged %o
comply with the wishes of the wronged husband of lagauda,
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(4) That their motive was to defend the honour and
dignity of the family.

(5} That both accused had consumed liquor which may have
impaired their judgment

Flndlggs

That the first accused was born on the 4/6/62
That the second accused was born on the 26/5/62.

Sentence @

Both accused are sent for detention in a Juvenile Training

Centre subject to the provisions of the Prisons Proclamation.
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