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IN THh HIUH COURT OF LESOTHO

In the appeal of:

THOMiLS MOKHECHE Appellont
v
REX Reospondent

REASONS FOR JUDGMUNT

Filed by the Hon, Mr, Justice M., P, Mofokeng
on the 19th duy of May, 1980

The appead 13 dismissed and what follow are the re-sons thereof,

The appellant was counvicted of the theft of M150.00 receaved fron
the sale of certain cement blocks being the property uf the Government of
Lesotho, It was plleged that the appellant had = duty to deposit the sead
noney with the 3Sub-Accountoncy butl coutrary to his duty he converted
the noney to his own use and thus stole 1%. He was gentenced to undergo

inprisonnent for a period of nine (9) ronths.

The appellant's grounds of appeal ere as follows.-

(1) The conviction as cghanst the evidence and weaght of the

evidence,

(11) The sentence 1s exccssive and harsh,

The nmatter made 2ts appearance before pe, in chambers, on the 29th
Januery, 1980, 1n tornms of Section 3204 of the Crioinal Procedure and
Ividence Proclanntion 59 Of 1938, an order was then mde on tho sane
day that 1t be _placed on the roll of c:ses for hearing, by the Registrar,
1n terns of Section 320B of the said Proclomataon, On the 16th doy of
Apral, 1980 the natter oppearcd on the roll of cases to be herrd but was
postponed to the 21s{ april, 1980, On the latter date 1t wes further
postponed .to.the 16th May, 1980 at the request of the appellant's

counsel, and on that daie the nntier was fainally dasposed of,
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At the irainl, in the Court ngua, ~ppellonl was represented by counsel
and so wes he before this court. The appellent had 2ll the opportunity to
elucidate his grounds of sppeal but chhse not to do so. The farst ground
of apperl 13 not volad bec-use i1t does not sufficiently specify the
igssuea of fact or law or of both whaich are being chcllenged on appeal.
It docs not comply with Rule 1 {1) of the Subordinate Court Rules, Order
No, XXXV which provades thit 2 written st-tenent actting out clecrly
and. speecifically the grounds on which the »pperl 18 based shnll be lodged
with the clerk of Subordinate Court, I made the position quite clear in
ny gudencnt in the cose of JOSEPH LuTS'4BA RAKOTI v, RiX, CRI/A/19/79

(unreported) dited 30th August, 1979 and sh.ll not repeat at.

It 18 common couge tht

1, appellent received the sun of M150,00 from the sale of certain

cerent blecks to Morg 'rot Bassae,

2, oppellent rosued temporary recoipts to the said

Margorret Basosie,

3, appellant dad not deposit the said money with the

wub-Accountancy,

Therc 213 overwhelming cvidence that conent blocks were the property

of the Lesotho Govermment, despmte the cppellnt's denaal

(c) 'The evidence of Margurct Bassie shows that thc appe:lant
sold the blocka to her nnd issuwed her wath a temporary
rece1pt beoraing a Prisons Departmont d.t¢ stemp Qn the
ccengsilons when he i1ssucd the teiliporary receipts, he
promised to 1gsue a proper rocerps later, The oppelunt
d2d not wention to her th-t ihe cement blocks in 1ssue
belonged to Ts'ile. Margoret Bessie dad nol see
Mr, Mekernn ot the prason on each occassion when she pur—

chased ccnent blocks.

(b) 'Maothabago Ts'ilo (P.W.%) tesctified that she never received
the sun of MIS50.00 from anyone in respect of the
gole of cerent blocks 2t the Buthe-Buthe Prison,

(¢) Elliot Tshlo (P .4) testafied that he did not receave
the sun of M150,00 from Mr, Mikana or the appellant., He
had his own bricks at the prison but he did not sell any.

(d) W/0 XKoza {P.W.1) stated that the appellunt explained to
hin that the cement blocks dad not belong to the Lesotho

Governoent,
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The leirned nagistrate was quite correct, in ny view, to have
rcjected the explanation of the accused, It was, beyond reasonble

doubt, palpably false,

Although there 1s no rule that o firat offender should not be sent
to prison if circunstances wirrant it, an this particulur c¢ase thas
Court is of the opinion that an option of 1 fane would meet the situation,
It wouldbeo quite aninteler.ble situataon for the appelant and the
administration thuet the former should find himself in prison anong the
very people he looked after, some of whon maght, raghtly or wrongly ,
have regarded hin s their tormentor. Boside, the appellant 1s stall
relatively young. He was also a first offender. ‘Yhe le.rned magistrate
dad, not gpecifically deal with these motters ot the tire he inposed the
gentence that he dad. The lo.rned ragistrate's senlence wes therefore

set aside and was, instead, substituted .by the following .
"M90,.00, or 9 nonths inprisonnent "

The fine 13 to be paid s followa

' (1) M20,00 ot the end of Moy 1980;
(2} M20,00 at the cnd of June 1980
(3) Appellant (he agreed) surreuders his cash bail bond (M50.00)
to the Registrar of thig Court to whon 1l piyuments haye to
be node.

For appellant. Mr, Makhenc
For Respondent Mr. Milula
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