CRI/1/5/80

IN THE EIGH COURT OF LESOTHO

In the nmatter of:

LETIMA MaTANKOLE

Delivered by the Hon, Mr, Justice M. P. Mofokeng
on the 16th doy of May 1980

LETIMA MATANKOLE (hereinafter referred to as the accused) is
. gharged with the murder of one Lebusa Maphotong (hereinafter referred to
es the decepsed) in that upon or about the 29th day of October, 1378, and
at or near Chalanyo in the district of Butha=Buthe, the said accused 4id
unlawfully and intontionally kill the seid deceased, The cocused has
rleaded not guilty to this charge,

The following facts are connon couse:

(1) that on the nmorning of the 29th day of October, 1978 the
deceased was at his home in a village at Kao Ha Ghalanyo
Sello in the conpany of his wifa;

(11) that in the early hours of the morning on the said date the
deceascd took a purgative to encourage bowel motion. Sone
. tine durang the torning the deceased informed his wife that he
wanted to go out into the veld to dig for some herbs or
nedicine He asked his wife to give hin an iron rod (referred
to as exhibit 6 at the trial) which the deccased would use to dig
far the said herba or nedicine;

Qili) that the deceasedts waife handed over to the deceased sxhibit 6
for which he had asked, Aafter he had been given exhibat 6
the deceased left his home and took the direction of the
conrmunal grazing ares, That was the last tane the deceasod was

geen alave by his wife,

(iv) that sore tine during the day the decersed!s wafe received a
report concerning the deceesed from tho deccased!s younger
brother, The decessed's younger brother aléo nzde enguirios
about the whereabouts of the decensed, Apprehensive that her
husband,, the deceased, could be in trouble as a result of the
purgative he had t-ken oarlier cn, the wafe of the deceased
went out to look for hin,
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She followed the direction which the deceased had tcken when he left hono.
At ¢ place not far from the vallage, but not vigible fron the village,

she found the body of the decesseds, He was lying proatrate on his back

and he had many injuries on his foco, The headﬁnq of tho villoage and many
other people were also present at the place where bﬂé decensed s hody w-a
found., These peoplo stood ot some distance fron tﬁ% body of the deccased,
Tho decenscd's w1§e returned hone and left the othor beoplo, ancludang the
hendman, guarding tho decezsedt's body. At that stage 1t was apparent to

r

anyonc thnt the deceasod wes dend;

(v) thnt the heandran and other villagers: remained guprdaing the body of the
decoasaed until the arrival of the police from Kno Police poat in the eve-
ning of the 29th October, 1978, Thoy further remnaned with the body
after the arrival of the police until the morning ¢f the 30th Ootober,
1978, The inspection of the arec in the vicinity of which the deceased's
body was found w~s conducted by the police in the presence of the head-
nan and other villagers, The police also ex.nmincd the body of the
deceasced in their presence and thot Sgt., Shele noted, correctly, his
observations cbout cortcan anjuries not listed by Dr. Palsenborg,

The body of the deceasod wrs lrter conveyed in 2 police vehicla to
Butha=-Buthe where a post-morten exarunation wes perforned on the body
by Dr. Palsenborg on ihe st Noverber, 1978, The body of tho doceased
swstained no furthor injuries othor than thoso obsorved when 1% wna.
found while 1t was conveyed botwcen Kao and Butha=-Butheg

(va) that the post-mortenm exemaination conducted on tho st Kovunber, 1978
revealod. the following - death was due to severe brain dannga,
crused by an impression of the frontal skull base and the eoye sockota.
The zygonmatic bones (cheek bones) cs well as the nasal bones were
also fractured, Tho brain could be gseen fron the outsido, The doctor

further observed two losions neasuring 6cn and 3cn on the scmlp.

}
It is 0lso comnon cause that the accused reperted to the chaef or

headmen that he had left hin (the deceased) fallon cbove the

hendnan's field, He olso nade the same report to the police a1t Keo
Police post, The accused further asked tie headozn to protect him froo
the deceasedl who wag holding terrible rods and terrible knives,

He further did not explain to the heagmon why he had loft the deceased
rnd camoc back to report to ham, Noma, with due haste, rushed to the
place described to hin and shortly theraftor capme back with o report
that the deceascd wns dead, ’

-

It wes aftor this report that the headman and other people froo the village
wont to the scene of the killing., The headmun dad not observd any injurics on
tho accused nor did the accusced tell han about any injuraes hoe had suate;ned
during the alleged fight with the deccoseds

’
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The police at Kno police post d1d not obscrve aﬁya:ngurlcs on the accused
except one ninor scrotch on the accuscd!s right hondy The scrateh wea
obaerved after tho uccused had heen stripped andl exaﬁlnodtclosely by

Trooper Posa,

‘It was also conoon causs that thore was a long stnding dispute
botween tho accoused and tho deceasod, The anid dispute wos coused by 2
nisunderstandang between the accused and the deceascd about ccortean
building stonos, the ownership of vhich was disputed by them., Thoe dis~
Pute concerning stones hrd been reported to the headnin :nd to the police
a8 well, Cival action had beon instituted in the Local Court but the
deceesod died before the dispute could be determined by the Court.

The dopositions of P.W. 4, P.W. 5, P.W, 7 ond PN, 8 at the pre=-
paratory exarmanation weore adnmaitted by counscl for the ncecusod and they
thus becane evadeonce 1t the trial, A medirecal oxanination wos conducted
by Dr, Palsenberg 2t Butha-Buthe on ist November, 1978. The doctor
obaorved a nearly he~led ten wound under the left arnm of the accused.

In his defence tho cccused stotod that on the materaal day he had
bee&'set upon by the deccased while on his way back to the village from
tethering his donkey 2t tae cormmncl grazaing crez, The accuscd stated
an ¢vidonce that while on his way home he mot the decouased, The accused
waa armed with a stick (exhibat 1) cnd the deceasedhad wath hin exhabit 6.
The deceascd saad to the accused words to the offcet that we hive met
today  The deceasced went on to state thot tho acoused employed &
person to use hio stones. for bualding. Ho come towards the accused ond
as he did so he scid ho would be takang the acoused auny on thot doye Tho
acoused furthor deposcd thet the dccecsed said to hin he (the decansed)
had token way 'Metsotang who had bohaved in a similar nnner like the
accugeds The accusad knew that the said 'Matsotang wes no longer in tho
villiage but he dad not‘know what had h~ppened to her, uhen the docecsocd
80id that he was taking the accused cway on that day ho (tho accuscd)
understood, the deceased, to nmean that he was goang to kill ham, He
parfled three blows aaned at han by the deoceased and in roturn he only
delavered one blow ot the deceascd's hend with a stick, He hit the decersed
on the head, Thoey both fell to the ground, The deecensed got up before
tho accused and the accusod rolled down - slope cwny fron tho deceased,
The accused got up not lesa than ten prces away from the decoazed, On
raging from the ground he took to his heoels trying to run away fronm the
decensed., The deceased threw stones 2t hin but not a sigle stone found
ats terget, While running away the accused got tired and the deceased
caught up with hin, He tried to deliver a blow 2t the accused but the
accuged warded off tho blow and nt the sane tame delivered 2 blow at the

doecased's head with o stick.
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As he delavred the blow his stick fell ind the decenscd ¢rLO up o hin
and grabbed hin with has hands, Whon ho grabbed hanm he (the deceased)
8till hnd oxhibat 6 an his hands, While grappling w1th‘the aocused the
deccasged landodi o blow wath egxhibit 6 wnd he »nd the decensod siruggled
until they wont down, They rolled for 2 distapce of about two paces,
they struggled, the accused got on top °nd under the d ceased pulled a
stone :nd hat the deceassed with 1t on the forchezd., When he hat the
deceased wath tho stone, he was holding 1t with one hand, After
hitting the deccased with the stone, he loft hin lying on the ground
and woent to report to thoe he~dnrn whon ho asked to proteet hanm, VWhale
struggling with tho deceased, he did not suatain any injurics as he
rolled on the uneven, rocky surface, Furthor the nccused, prior to hit-
ting the deccasod wath a stonc, did notobscrve any blood on the deccased:
followang the two blowa he had infllacted on the dseceased with a stack,

\ It 18 also rdmitted, on behalf of the accused, that the deceansed
daed as a result of the injuries ainflacted on han by tho accused, How=
evar, the accused soys when he causcd the deceased the said injuries he

was acting in self-defence,

~J

s

The accused has descrabed, in great detail, what tre:nspired when he
and tho deceased met until he got to the polace peat at Kao., He did not
tell anybody about the fight he had hrd with the decersed, He nerely just
gr1d thnt he had left the decossed fillen ncar & field. When he got to
the heiwdnon, he aought protoction from the deceased who wns arned with
terrible iron rods and knives, He further scid that the dece sed waa
gorang bchand ham, No terrible knives were found on the deceased.

Beforse his horrible deed could be dascovered, the acocused ran away to

the police., However, when he got to the polace hu does not seek protection
but 1nstead he requests a uedical foro becuase, aa he puts 1t, the decea-
svd had assaulted hin, The police offacer at that stuge observed no
anjuries on hin except o snall scrotch on top of the hand, The police
becape sugpicious when they s'w drops of blood on the b.lzclava and on the
stick without noticing where the blood could have cone from an the pirscn
of the accuscd, The hlood could only have cooe fronm the poerson when

the acoused alleged had fought with him. The aceusced had no wound

which could have bled, He wog acturlly undressed and ¢xanined., It is
strange that the accused dad not tell both has headnan and the police

how the faght toock rlece,

The accuscd %?ys that he wes injured on the right »rn (towards the
elbow) and was "incapaciteted," However, he was not only able to grab
& hecvy iron-stone which loy underneath the docesed but was alsg able
to delaver 2 blow while he wns t1ll on top of haim, that 1t caused the
extensive injuries whach were found by the doctor when corrying out a

post=morten excranntion of the body of the dccoased,
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He tricd to domonstratc how he porformed the fit of osusing such

anjuries on the decoisvd but this was a disual fealure fThe doctor dad not
oxeludoe the possibality that nore then ono blow wus inflacted uaith an
instrunent such as & stone, One blow could also havé been delivercd

provided there wns nlso ddational forco »s r result of sufficient speed.

The accusod siys he rolled on » stony surface for a longer dist-nco
than tho deceascd 'nd yot :part from the lattle scr~teh the policeman saw,
ho had no other injuries, Besides the injuries noentionced by the doctor,
there wore injuries on the dcececsed's back. These were not:d at the tine
3gt. Shale inspected the body of the deceased. It 1s strange thet the

aceused had no sanmilar anguries,

Both the headmwn and the police observed no disturbances aw the
vacinity of the aren whero the deccased's body was found, If, 23 the
aeccused stoted, thoy had been rollang on the ground with the deceased
before he inflicted the frtal injuries with the stone, onc would expect

sone digturb-nees neir the body.

The .ccused ansasted th 't the ainjury he recoived in the hinds of the
docewaed w:ia on the right h'nd towards the ¢lbow. However, the doctoer found
no such ingury. He found a snoll hecling wound under the left arne. He
ingigted that the doctor had ex-mined the wrong hond. He did not draw
the doctor's attention to the correet hond ho knew to have beon ingured
beeause, as he put 1t, the doctor spoke » langucge he dad not undurst. nd,

The accusod told this court o strenge piecee of ovidence. It a1s
stranger thun fiction, He said thet the bleod froo the wound (whlch
the doctor did not fand) dad not strin the long=-slecved skipper he vra

werring, Of coursoe thore wna no such wound,

Without going into grecter detnils of the ~ceused's cvadence, 1t is
obvious that he told this court a tissue of lies. He 15 such ¢ liar that
evon the gullible could net believe his story, (lct alone 1t being classed
s8 "may reasonnbly be true") about what tronspired between ham and the
deeeased, It 1s false beyond ruasonable doubt. However, ain farness
%o Mr, Mokhene, he conceded as nuch, The ovidence of the accused is
mamifestly false. However, in our jurisprudence an accuscd person 1d not
convicted nerely becruse of the folsaity of his evidence., It 23 one of the
frctors to be token into conscder tion when tho tot.lity of the evadence
15 nssossed, The onus lies on the Crown to prove its casc beyond rcason-
able doubt, Rex v, Ntoi, CRI/T/39/77 (unreported) &t p. 19).

The witncessea for the Crown wore honost witnessos who endecvoured. to
tell tho court a truthful cceount of want thoy knew concerning the kalling
of 'the deceascd and their derlings with tho accused, The following may
bo said an rospect of certain witnossess
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Jgt. Shale giye o truthful account of his observnklon in rospeet
of both his cxemainition of the body of thc deceascd at the sconoc of the
ka1lling and also the oxanminntion of the srea st whath tho body of tho
deceasod was found., Ho kept a det~iled account of his ‘obscrvations in
his police note book, He was ¢ fair ond inpartial wiénnss who dad not
withhold ovidence which was favoursple to the sccuseds 4lthough he
tended to be slow in his thought process, 1t cannot soriocusly be said
that ho wos a dishonest witneass. His obscrv-tion an regoard to injuries
visible on the nccused on the mntorial day re corroborated oy that of

the headmin ond Trooper Posc, “here 1g further no suggestion th-t he

was mistaken in his cobsgervations concerning injuries he sow in the decea-
sed on the 29th Octobor, 1978. It cennot be said thrt he ~itémpted to
mislead the Court in any nmanner,

The headoan, alanyo Sello was an iupartial witness., He gave his
evideonce in o clear ond lucid monner, He mide no atienpt 1o hide any
fact to the Court, regardless of whether such a fact was favourable
to theo accuscd or to the dececsed. He was an indepondent witness. He
further did not ..tternpt to hizdz his disgust at the deceased's action
in removing certain stonus fron the nccused's site, He had no motiave
to tell lies ogoinst the occused, His demecancur in the witness. box
was i1opressive and beyond reproach., He did not eov (o any questions
he was requared to onswer., His covidence was of & very high gqualaty
and 2t was 1n all rospects superior to the ovidence of the accused,

It wall be noted furthcr thet in so for o8 the injurics he obscrved on
the accused on the matouranl day, his evadence 1s corroborated by thet
of Sgt, Shale ~nd Troopor Posa.

The ovidence of Trooper Shale 1s consistent with the ovidenco of
Set, Shale and dhalanyo Selle in &ll mnterasl respects in regard to the
injuries he obscrved on the nccused on the 29th October, 1978.

His cvadence was truthful and he did not go out of has way to try and
falsely inmplicate the accused, He nmay only be cratisaised in that he
could not at times answer questions directly., He tended to answer
gertaan quustlons/lna roundabowt and negntive way., Thas, however, was
not an indieation that he was beaing untTuthful as this 1s a trajt which

18 peculiar to han,

The cevidence of the deceascd's wafe, 'Mutubotsa Lebusa, was note
withatanding th. t she had an intcrest in the matter, fair., She dad
not supress the faot that toucrce was a diapute between the osccused ond
the dece.sed. She is the only one who voluntecred evidence that two
weeks before the deceasced's death there had been = heited exchange of
words besween tho accused ond tho deccased, Hor imrediate reaction
aftor she had been asked by hor husbond's younger breticr about the
whercoboute of the deceased wng o naturel renction of sonchody who
sho%ed concern for her husband thinking that he nay he having problens.
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4as a result of the purgotive he had taken in the mofﬁing. 3he was not
shi1fty in the box znd her ovidence was given 1 a cohv1n01ng nannex,

1 believe thoir evidence, the accuscdls eéxdonce, on the othor
hand (as shown carlier in this Judgnent) 1o bristled with seriouss con-
tradictions und 1nconsistencies. In the words of the Crown counsel. he
was o poor agtor and unconvincing one at thats It 1s not, therefore,
surprising that his pretence was soon reslised by both his headnan

and the police.

A

There 13 overwhelning cevadence thet the deceased died as a result
of the injuries inflicted by the nccused despite the latter's rcluct nce
to admat it, The next ainquiry, therefore, i1s wkother there 1s cvidence
that the accused killed the deceascd intentionally. To put 1t in another
way; has the Crown succeeded 1in negativang the defence of solf«défonce
put forward by the accused? The inguary at thas st~ge was neatly put

)by DAVIS, 4.J.A. 2n the easo of Rex v. Ndlovu, 1945 AD 369 ~t 386

when he spad that the gnus whach is on the Crown mey be discharged;

"either by direct evidenceé or by the proof of facts
froo which a necessary inference nay be drawn,

One such fact, fronm which (together with all the
other fuets) such an inference muy be drawn 1s the

lock of an ccceptable explanation by the accused.
Notwithstonding the obaence of such an explanataion,

if on roview of 211 the evidence, whether l.d by the Crown
or by thc accused, the jury ar¢ in doubt whother

the killing was unlowful or intentional, the agcused

13 entitled to tne bencfat of the doubt, That doubt

must be one wiiich rcagon.ble men would cntertain on 211
tho evidence, the jury should not speculate on the
possible exaslence of mctters upon which there is

rno cvadence, or the txistence of which connot reason-
ably be inferred fron the cvidence," (My underlining)

(see lso S_v, Mina, 1963 (3) S.a. 188 {4) at p, 195H - 196F),
In convicting on the basis of carrcunstancicl evidence therc .re two

nain aspocts to be considered, nanely,

(a)} the facts proved, and

be
(b) the proper infernce to/drawn from those facts,

(See R v, BLOM, 1939 4D 188 at pp 202 - 3. Hoffman,
S. A. Law of Bvidence, pp. 423 - 4),

The intention of the -ccused where there i1z no direct evidence nay

be estaplished an varaious ways such as

{a) The nature of the weapons used to inflict the fatal inguries,
(b} The location of such injuraies.

(¢) The degroe of violence used to anflict such inguries, '

(Rex v, Lecholotsane ond snother. CRI/T/43/78 ut p. 14 Rex v, Retere

and Others, CRI/T/48/78 ¢t pp. 20 ~ 1 (both unreported), The list

15 not exhaustive,
8 oo
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According to the nedienl ovidence "brutnl force rmust have been used"
to anflict the injurias ohgerved, The brain could be geen fronm the out.ide
The doctor did not cxclude the possability thot nore than one blow could
have been delavered, According to the evidence before tﬁls Court, there
wero norc than two stones which appcored to heve been used, I believe
that evidence, The deceased, therefore in ny view,was hit on the face
more than once, The doctor in his evadence exclude the possabalaty that
the deceasced could have sustzined lhe fheial anjuries when falling on o
stone, Tho anjur.es were concentrated on the nost vulnersble part of the
head, They werc, norcover, inflicted by ~ dangerous weipon, nomely, o
henvy 1ron rock, when this stone wag thrown gt the deceased, 1t was thrown
froo a distuce further th n tie accuscd tried to show in his clumsy deno-

nstration, Thia would cccount for the uagsive fractures of the focial bones,

The evidence yhich has been accepted does not show that therce were
any signs of o struggle ot the scens of ihe crime. The accused hed no
injuries, If andeed the scratch on the top of the hand wes cucsed by
the blow wath exhibat 6 when nccused parraed 1t {as defonce counsel -ugoestod),
onc would heve expected o nmore serivus danerge, It needs no nedical knovs
ledge to sy th~t the smrll bones of the hand would h-~ve been broken., If
the dececsed held exhibat 6 ain his raight h-nd, a1t 1s 1lmost 1npossible
thot he would have caused tho injury on the right orn of the -~ccused because
they faced each other., From the nature and locnjaty of the injuriecs on
the free, the only infercnce which thais Court con draw is that the deceased

1oy helpless when the fatal ingurics were inflicted.

From the totalaity of the evidence, the only inference to be drawn

13 that the occused murdercd the decensed,
My assessors unaninously agee wilh all ny fandangs,

The Court 13 greitly indebted to Mr, Mdlula for has theorough
‘preparation. He has nmrde the tisk of this Court much easicr,

For the Croun: Mr, G, 3. Mdlula .
For the Defence: Mr., Mokheno ! If.
M\{ d/lk\’lc_‘[{ vy
|

JUDGE

The Court having found extenunting circunstances, accused was

sentenced to undergo imprisonnent for a perios of 13 (tharteen) years.




