CRI/S/1/80

IN THE HIGH CUURT (F LESUTHO

In the bMatter of :

REX

CHULOFA SEKATI

Regsons For Judgment
Filed by the Hon, Judge Mr. Justice M.P. Mofokeng
.}, on the 14th day of February, 12E0.
™~

The accused was charged in the Subordinate Court,
with the crime of culpable homicide it oeing alleged
that

"upon or agbout the 29th day of September,
1978 at or near ha Ramohane in the
district of llaseru the sald accused un=
lawfully assaulted one Malefetsane Makafane
and inflicted upon him certain injuries
which caused the death of the said Malefe=-
tsane Makafane on the 4th day of (ctober,
. 1976, the said accused did therelLy ngligently
.\ kill the said Malefetsane Makafane and
comnit the crime of culpable homicide."

He pleaded not guilty. The evidence, as adduced by the
Crown, was briefly as follows:

(n the 29%9th day of September, 1970, the accused,
together with other men, attended a circumscision ceremony
for boys. It is in accordance with custom, on such an
occasion, for the men to enguge in a game of playing with
sticks. The accused and the deceased did indulge in such
a pame. There were no injuries or hurts caused. Twice they
were S0 engaged and with the same result. Thereafter the
deceased wus engaged in a game as already described, with
one Mafompho. It was while the deceased was so engaged
that the accused came and hit him on the side of the head
with his stick. Deceased fell dowm. He was then removed
a distance away. The accused on being asked why he hit
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the deceased in that manner, did not reply. There was a
swelling of the area where the deceased had been hit.
Then the witnesses tried to "bleed" the swelling by
making little cuts i.e. scarifying it. DRlood did not
come out as anticipated. The deceased wuas removed

to a certaln house where he took some porridge and then
slept.

The following morning, that would be on the 30th
September, 1978, the deceased was taken to

"Fatima for medical treatment,"

Thereafter, he was transported to Roma hospital where

he wis admitted as a patient, He remained at the

said hospital until he died on the 4th duy of uctober,
1978 i.e. about four days after his admission., The
doctor who performed the post~morlem examination said,
in his opinion, that deuath was caused Ly "acute subdural
haematoma.™

According to the record of the proceedings beforo
me, the accused hardly sard anything in his defence.
In fact all he said is recorded as follows:

"Has becn in prison for over 3 years,
this 1s the 4th year. 1Is helping
parents. Asks to Le allowed to pay
compensation."

Needless to say, the accused was found guilty ".s charged".
un production of accused's record, it was discovered by
the Court that accused had a previous conviction. It

was for culpable homicide. It was for thut reason that
the accused was remitted to this Court for sentence in
terms of provisions of section 288.

The question for the decision is: Did the
deceased die as a result of the injury inflicted on him
by the accused on the 29th day of September, 19278? In
other words, was there a direct causal relationship
between the assault (und hence the injury inflicted) and
the death of the deceased?

The problem of causation hus presented itself in
our Courts as follows:-
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Where X plans (together with others) to

kill Y. 1In cxccution of the plan, Y is
invited for a drink und whilc so drinking

he is assaulted. Thinking that Y is dead,

he is then token away by X and his associates
and thrown over o krantz to foke an accident.
The medical cvidgnce disclosed the injuries

Y received whille drinking were not sufficient
to causc death and the final causce of death
was exposure when he wac left unconscious

at tic foot of thce krantz. The Court held
that X and hie ussoclates were guilty of
murdere Thelr act was a continuous transcotion,
Therc was thercfore, no novus actus interw~
vicnese Such 1 c1se is Thut of nhbaLo tieli

and_Uthers v. The Cucen (Privy Council) 1954

Where X assaults Y and causes him serious
injuries. Y is then taken to 2 local
dispensary for tre.tment (it was very cold)
and is allowed to rcturn and on the very
same evening, Y dies and the dominant causc
of decath is consccucnt upon the Injurics
sullercd Uy fe 1t was held that X could

not ue bield responsible for the death of

Y as "it may well hove Leen the exposure
after treatment ot the dispensar gﬁfch
WaS LhC causc oF death.” such 41 ¢.1sc 18
that ol 6cllo Taole & uthers ve Reping,
1963-66 1.C,T.L.e 21 ;s Rex v. Ratiu,
C%;éT/B/?G (unrcported) dated 15th September
1 .

Where X assaults Y and causces him innurics.

Then Y is udmitted at a hospital where he
eventually dies. X on o churge of murdcr
cantends that the death of the deceased hind

not bheen caused Ly the injurics he had inflicted
upon Y Lut by the medrcal treatnent which Y
received after his admission at the hospitul,.
There was nedicul cvidence as to the treatment

Y recelved ot the Nosplital; thore was evidence,
2150, a8 Lo T'5 cause Of deith. 1€ wis Reld
that X who Inllicts injuries Ls not entitled

to expect th.t Y will receive medical attention
or such attention us is available, he 1is not
entitled to escupe responsibility for Y's

death {f thit attention is unsuccessful in
saving Y's 1lifc. However, there nust be
evidence to exclude the

"possibility of incompetence or
negligence or dereliction of dut

of professional medienl mCTiesees'
per lizpetla C.J. in Rex v, Tlali
and (thers, CRI/T/2777%4 (unrcported)
b page 1/,

(8ce Rametse V. Rex, 1967-70 L.L.,R. 76;
Ro Ve NHIOVLI, 1570-76 SaLoR- 389 Lt 390D.)
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here Y ig assaultec by X and 1s found the
following day far away from the spot where

the assault took pluce. He died later on

that day. There was no medical evidence before
Court. It was neld that although 1t was unlikely
that Y did not die from any other cause, however,
what was recuired wes proof hevond reasonivle
doubt that Y did, in fact, die Irom those
injuries and thut eviderce must pe such as to
rule out tiie "rooacility that Y died irom

sone otaer cause., or ac Mapetla, C.J. put it

n the case Of Rex v. Tlali ard Cthers, (supra)
at pages 17 and 103

"It is or the Zdetails of injuries,

vhere those are material, as they

are in this case, that I' need the
independent evidence that could have
afforded a guarantee that there is
apsolutely no possibility of mistake,

for the doctor wlio did the post-mortem
seeses could not have predicted the
story 0f +.... which emerged, picce imezl,

macabre cventsrallegedly witnessed
At seseoes hut', (It should Le uentioned
hat although there was no wedical
evidence the Court found i1t incumncent
upont 1.t, to call for the post-inortem
report to inform itself since the Court
sat on judgment upon the liberty of the
individual.)

(Sec also Rex v, Leshoboro Masuphs, CRI/T/12/74
(unreported) dated 2uth Junc 1 5ﬂ_at Do 23
Letuna ve Rex, CRI/A/44/75 (unreported) dated

th January, 197G,

Where X ussaults Y und causes him serious
injurics. Y is ther firstly, taken to o
local ciinic and then udmitted at a hospital.
There was no cvidence of the nature of the

treatuent, 11 an which Y recelved 4t both
the clLinic and tﬁe hosoltul. It wac held that
1in suci: a situation it could rot ve said that
the inturies inflicted oy X were tie direct
causc Of ¥Y'5 dcath, §uch cases are tnose of
Rex ve Ntloana 1907=-70 L.L.R. 463 Rex v.

falineo litscre, Review Crder lio. 45779 (unreported)
atC »En Decewmber, 1972; Rex ve. Tlali and

Cthers, (supra) at pape 17,

Where X assaults Y und causes him injuriecs.
Y's legs and hands were then tied with metal
wires. The housc in which Y was left was then
locked. The following day Y was found dead,
in the same place and 1n excctly the same

osition as X had left hiwm ufter beating and
tyInpg fiim up. Tuhe coctor who porformed TAc
post-mortea exauination found evidence of
"more than 59 lashes, wire~marks on thie arms

and leps, un open wound on the scalp and one
/behind the sevon
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sehilau Clhie left eaxr, and a sw.l} lacer..tion
on the upper jJawe" The doctor, 'worwever,

wis un.tle to iscortiln the € Jasc of ac .th.

X, ir 1Lt cvidencc, d L Ettod thot he infiitcted
the injurics that caused ¥'s dethe It wrs
drouens on .enalf of X tuat "if medical
evidence is av 1lable, 10d 1f the wedical
evideonce does oot estilish, seyond reasonu-
Lle doubt, what the cwse of deith 18, X
could Le found ruilty of cither ass:ult

with intent to do gricvous wodily asrm or
comron cssault.,' It wis further sucuitted
that X was not » nedical mra but o layman who
thoucht thnt his ceating of ticc deceaseu
resl.rted in dests; however, tie wmedical

cvidence f.1ited o prove tust that w:ic so.
In such circumstonces it wos held thot o

ourt of 1.1 15 not srec’uged from comin
%o T EonCluUsTon aour The ¢ Jdsc Of Co.th

Ly recsor only th t no nedic 1 cvidence waus
avaiiable, or 11 awvaillible, viigs 1ot S Lig=
OCEOTY O NOC NGRLeNELLLIC  LL7 COnC UB1ivee

Such caccs arc those Of 1soriel . V. LeX,
CRI/:.f/27]7¢ (unreported) d.ted Ird ocptemuer
197/ Rex v. Volono, CRI/T//0/75 (unreported)
d.uted TICT TIarch, 076 ~t pupe 33 Rex v
Leshohoro & wthere (sunria).

Where X 15 churged with the curder of Y,

a young gixl, In hic evidence X (vhio had

ude .. confession wh.acu w.g not choallensed

in evidence) udmitied hiliiar Y Lecouse the

1 tter thrcw stonees ot hime X olso wgnitted
soxually aseanlting Y. Thore wes 70 1sedical
evigance a5 to thie couse of adcath nor in
TeSOCGCL OF 276 InlJiriec. 1n 4 Silmilir case

Tt was held Chat Tapart from the confession
there was sufficient circunstantiil evidence
to connect the nccused with the ewvents that

wiry bave let ro the girl's death." per Cotran,
CT%. 1in Rex v, lihlote, CRIJ/T/2/75 (unrcported)
dated 1ith Hoveunoer, 1975. (2ut sce Rex “re
Lesholoro & (thers (supr~) at page 2 for the
Use ol My d Tmusth),

here . witness seec ¥ staw Y niny times ond
secs Y die umiediately thercafter. Despite
the absence of medicul evide.sce w5 to the
cwuse of deoth there 1s ro difficulty in
inferring thut X's 1njuries are tihe direct
cause of Y's death where shortly .efore Y
718 hoil and hearty. To put 1t in the words
of lupetla, C.Jes 1n ti.e case of Rex v, Ti.li
and .thers, (supra) at page 17:

"It is not the cause of death that
15 civing we doubts, for when 7
verson's ckull 15 smasked, ¢ cnild
of seven 1s 235 lilely to Le correct
in his opinmion om c.use .5 that of
2 medical man, who tay put 1t in
more delicate languogel”
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(Gce aiso Rex wve tlohone (sunrs) ot poge 3.

Where Y 11 cgeceping from the unlawful conduct
of X, «l+'lg lamgelf. It was hield 1n z cimilar
cace that onee there 15 wenc reax there 1s no
"difference ia principle Letween providing
onc's oponizod wvictiaw with | loaded gun or
p1lis or nmanocuvrinig haim towards o vhirlpool
nY Yoo wilh an open window on the 10tn

floor of :n offirce Vloc!™ per Cotrun, C.J.

in Rox v. Iihknmole ~od Cthers, CRIJT/C/79

it pase 10,

The legal position in Lesotho, therefore, scewm to Le
mainly as follows wliere the prooslem of cousatiovn is

cncountcered i1~

(1)

(11)

(11ii)

(1v)

()

Where Y rececived treotneat cirther ut o2 clinie
or 1t o hospital and he sulLosequently dies,.

In such wcase, therc must '.e cvidence os

o the noturc of the tre.itment reccived

in order to exclude the possiiality of

novias actus intervieaes.

Where Y was hail and hearty and shortly
tirereafter wes scen weing mortally wounded
Ly X, und dices wmmediately thercafter
wltnoul any interfeecuce with the couce

of events .y o third p.rty. Ia sucn
cituation M1t 1s conpetent Lor o Court,

in the alcence of aedicul evidence, to

wwolte o finding from other wcvortalle had
credile eviderceas to the cause of death,"
per ilapetlz, CoJs 1n Rex v. Leshoooro liisanan
& Lthers (ocupra) at »oge 2. In sUCL ¢ €aSC
tnerc is no novus ~ctus irterviencs,

Wherce X with preomecit-tion procecds to ltill
Y ind thinking that Y is dead (but in f.ct
15 stali alive although only unconcious) and
dicposcs of Y's Lody and Y therezfter dics,
these are aot two separ:te .cts out one
continuous tronscction. Hence therz ic no
novus octils intervicnes.

Where X usgaulis Ye Then Y s later found
dead and there rc neirther cicelule evridence

of waat hapnened to Y in tue interim period

or 1y nmedicil cvidence as to the couse of
deoths The onus 1g onl the Crownt Lo exclude
ti.e posslLility that Y rilght huve died from
some other cause. There 15 liere o novug actus
intcrvieres.

there tiie ualawful condact of X directly
causes Y to kill himrself., In such a case,
desplite the abgsence of edlcal cvidence acs
to the precise causce of deatiy, the Court cun
infer fron the circunctances of the c-se that
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X directly couced the death of Y.

There "1vy Le otier conlinuation of circunsionices
than those mentloned heree Whotever the nature of cach
comslaation of circumctonce the anZerilying principle
reaains and thiot 183 1t 1s for the Crowr to exelwic the
pocsit.ility of the cexistence of movus actic interviencs.

If 1t £r1lc to discuarpge thiv onus then 1t will not s
proved 1tgs cise Zeyond rocsonacic douot and the accusad
will senclit vy that doult,

The present c.se, 1t sce ¢ to ne, f£falls in (L)
avove., There is evidence th.t the deceased was taken
to Iatimz ciinmice for treatmenii. Jut there is no evidence
of any kind =s to what treatment, if any, the deceased
recerved -t the cuad clinin, Ticere is also credible
evicence to the cfiect toat the “eceiced was £ atted ot
the Roua lLiogpit.l for treutment of the s-me zojury. e
ramaived a2t the scid hospital for o perroc of, &t lenst,
four (/) says. There 15 ausolutely ro evidence i Lco-
ever o o the Mind of acdicol treatment hie received at
the said wosplitrl. 4 doctor from a differemt Lozpital
perforined too post-vorter. cxumination, on the crae
dececased, ot o differeut hospital ord came to the con-
clusionr: Lhat the cause of deathr vas "scute su.dur™’
haematona.' In the Lbscnce of cvidence exclading the
possibility of aovus .ctus interviercs wy tle trectient

the deceased received at thc sale hospirtal smiat then
purports to se the cauce of death, secones speculotive
scecouse no wccount 1&g taxen of what tool. place st che
fhospit.l and once L.t madpens, it cimply wouns that the
Crowvm has not discharged 1ts onus.

Since, thercfore, the deith of the deceasad could
not be .ttrilvtasle to the dircect action of the ..ccuscd,
ge could not ve found gurlty of the crimc of culp . lle
nomiciie, I low le had net c.uced the death of the
deccased. There w18, hnowever, overwlicluing ewviderice
thit the accused had comitted the c¢riue cof assculf with
intent to do gricvour oodily horme. He was cccordi gly co
found guslty. I wust just odd, 1a {oirness to lire Pecte
wiio repregenced thie Crowm that re eniirely .greecoa with the
Court's fincingo
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fecusged was sentenced to underpo inpricomment for

41 periodl of nmine (9) months.

JUDGE .
1 th doy of Feoruary, 1920,

Tor thic Crowm : lirs Pcete

I'or the dccused : In Persoin,




