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SUMMARY

Appeal from the Land Court- locus standi - appellants have no locus standi

as  co-executors  as  their  appointments  were  made  in  error-  appeal

dismissed.

JUDGMENT

MTSHIYA AJA

INTRODUCTION

[1] In this appeal, appellants are challenging the judgment of

the  Land  Court  delivered  by  Her  Ladyship  P.  Banyane  on  7

December 2020. The record shows that this matter was initially

placed before the High Court, which dismissed it on the ground

that  it  lacked jurisdiction.  The High  Court  then remitted  the

matter to the Land Court. 

[2] In the Land Court, the appellants brought the application

claiming to be co-executors of the estate of the late Elias None

Monare. The Land Court heard the matter on the merits and
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dismissed  the  application  mainly  on  the  ground  that  the

appellants had no locus standi since their appointments, as co-

executors of  the estate of the late Elias None Monare,  were

made in error. 

[3] In approaching the Land Court, the appellants made the

following prayers:

“ 1.  An Order for  cancellation and nullification  ab nitio of  the
transfer  and  succession  endorsement  in  favour  of  “Vitalina
Matiisetso  Monare”  over  Plot  No  13281-636  dated  the
19/09/2000, and restoration of the status aquo thereof.
2. An order for cancellation and nullification ab nitio of a sub-
lease  agreement,  Reg.  no  26672  over  Plot  no  13281-636  in
favour of “ Golden Investments (Pty) Ltd” dated the 13/07/2002.
3.  An  Order  for  cancellation  and  nullification  ab  nitio  of  the
transfer  and  succession  endosements  in  favour  of  “Matiisetso
Vitalina Monare” over Plot no. 13282-733 dated the 23/03/2016
and the 31/03/2016respectively.
4. An Order for cancellation and nullification ab nitio of the Deed
of Transfer no 45094 dated the 15/08/2019 in favour of the 4th

Respondent over Plot no 13282-733.
5. An Order for cancellation and nullification of Deed no 24573
dated the 31/03/1995 in favour of 6th Respondent over Plot no
13282-733.
6. An Order for cancellation and nullification ab nitio of lease no
13291-836 dated the 11/08/2016 and the same to be restored
and registered back to the 4th Applicant.
7. An Order for cancellation and nullification ab nitio of Deed of
Transfer  no  45096  dated  the  15/08/2019  in  favour  of  4th

Respondent over Plot no 13291-836.
8. Directing Respondents to pay costs of suit on attorney and
client scale only in the event of opposition of this application.
9. Granting Applicants any further and/or alternative relief that
this Honourable Court may deem fit proper”.

[4] On  15  December  2020,  following  the  dismissal  of  their

application in the Land Court, the appellants filed a notice of

appeal with the following grounds:
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“1.  The  learned  judge  erred  and  misdirected  herself  by
declaring that  appellants  have no locus standi  in  judicio as
appellants satisfied all  the necessary requirements and pre-
requisites  of  advertising  in  the newspaper  and Government
Gazette as required by law and which called upon anybody
who  had  an  interest  to  raise  an  objection,  albeit  to  come
forward  to  the  office  of  the  Master  of  the  High  Court  for
appointment of executors to the estate of 4th Applicant.

2. The  learned  judge  erred  and  misdirected  herself  by
recognizing the appointment of Attorney Moroesi Tau Thabane
on the basis  of  a will  despite  the glaring fact that the late
None  Elias  Monare  died  intestate  and  therefore  such  an
appointment was void ab initio.

3.The learned judge erred and misdirected herself by failing to
apprehend that the subsequent and still irregular appointment
of  the  said  Moroesi  Tau Thabane  had  in  fact  and  in  effect
expired on the 28th of February 2018 and failed to recognize
and appreciate that at the time, 1st and 3rd appellants were
appointed on the 18th February 2020 as co-executors,  they
became the only legitimate appointees as co-executors to the
estate of the late None Elias Monare.

4. The  learned  judge  erred  and  misdirected  herself  by
dismissing the whole application against all applicants without
affording 4th applicant an opportunity to be heard in a matter
that 4th appellant has a direct interest in and is before the
court for that purpose only, and therefore, the learned judge
contravened the tenets of natural justice to the prejudice of
4th appellant.

1. The learned judge erred and misdirected herself by ignoring
the fact that the nomination and appointment of Moresi Tau
Thabane was made under the sole volition of the Master and
not  the  beneficiaries  nor  family  members  which  renders
such action and / to be without any basis in law.

2. The learned judge erred and misdirected herself by ignoring
documentary evidence of 1st to 4th applicants filed through
filing sheet under the process pursuant to rule67(1) of the
Land Court Rules which made clear revelation that Moresi
Tau Thabane ‘s appointment as executor of the Late None
Elias Monare was void ab initio, Annexures ‘A to E’ thereof.

3. The  learned  judge  erred  and  misdirected  herself  by  her
failure to appreciate the fact that at the time of 1st to 3rd
applicants were appointed co-executors; their appointments
were  exclusive  as  there  was  no  other  executor  in  place
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appointed through a legitimate process by the Master of the
High Court”.

[5] On 24 February 2021,  the 1st to 5th respondents filed a

cross-appeal with the following grounds: 

“1. The Court a quo erred and misdirected itself in finding that
the late None Elias Monare had divorced Makhantse Monare
and subsequently married the 1st Applicant’s mother while the
deceased had only cohabited with the 1st Applicant’s mother.

2.  The  Learned  Judge  erred  and  misdirected  herself  in
concluding that the children and the wives of the deceased
(None  Elias  Monare)  became  embroiled  in  an  acrimonious
inheritance battle after the appointment of Matiisetso Monare
as Curator Bonis, because the deceased had only one wife, the
late  Matiisetso  Monare,  being  the  1st to  3rd Respondents’
mother.

3. The Court a quo erred and misdirected itself in finding that
Moletsane (the 1st Applicant’s elder brother) was not the heir
to  the  deceased  according  to  Sesotho  Customary  Law  but
Malie, while Malie cannot be the deceased’s customary heir
because  the  deceased’s  Estate  has  been  under  the
administration  of  the Master of  the High Court  immediately
after  death  of  the  deceased  to  date  and his  Estate  cannot
devolve in terms of Sesotho Customary Law, to afford Malie
the Sesotho Customary heirship”.

[6] The appeal  was directed at  what  were  purported to  be

incorrect  factual  findings  made  by  the  court  a  quo.  That  in

essence is  an  attempt  to  appeal  against  the  reasons  in  the

judgment.  Although the  appellants,  respondents  in  the cross

appeal, indicated that they took no issue with the cross appeal,

it is trite that a party can only appeal against the decision in

the judgment and not reasons thereof. Accordingly, the cross

appeal is misplaced and should be dismissed.
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[7] It will be seen that the numerous grounds of appeal raised

by the appellants are centered on the one issue, namely the

appellants’  challenge to the appointment of Mrs Moroesi Tau

Thabane  as  executor  of  the  estate  of  the  late  Elias  None

Monare. A successful challenge to that appointment will then

legitimize their own appointments as co-executors.

Issues for determination

[8] The issues for determination in this case are the following:

a. Whether or not the appellants lacked locus standi due to
having been appointed co-executors in error, and

b. Whether or not family resolutions of 4 May 2019 could set
aside court judgments.

In brief, the appellants claim that they were regularly appointed

as co-executors.  They claim the right to approach the courts

from their appointments as co-executors.

4. In the originating affidavit, they state in part, as follows: 

“4. The late Elias None Monare’s family has remained seized
and embroiled in a dispute over lawful succession and heirship
to the estate of their late father Elias None Monare, until on
the  4th of  May  2019,  when  the  family  united  and  finalized
heirship  and  succession  matters,  which  had  also  been
motivated  and  guided  by  High  Court  and  Court  of  Appeal
judgments.  The  family  thereafter  followed  the  requisite
process  with  the  Maseru  City  Council  and the  office of  the
Master  of  the  High  Court,  whereat  condonation  of  their
decisions  and  resolutions  received  approval  as  can  be
exemplified by the requisite conferments……”

[9] For  their  part,  and apart  from raising a point  in  limine,

which  point  I  shall  deal  with  shortly  in  this  judgment,  the

respondents  averred  that  most  of  the  issues  raised  by  the

appellants had already been decided by courts of law in cases: 

i. C OF A (CIV) No.26 of 2000
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ii. CIV/T/422/1998
iii. C OF A (CIV) No.9/1998
iv. CIV/APN/106/96
v. CIV/T/271/2001 and others

[10] The respondents go on to state that:

“4.3  The  1st to  3rd Applicants’  appointments  and  Letters  of
Administration  was  erroneously  issued  as  a  result  of
misrepresentation before a newly appointed Assistant Master
of the High Court, Adv. Ntsonyana, who advised that he was
not aware that an Executrix was already appointed as there
was no copy of Letters of Administration in the Estate of the
late None Monare’s records/file.

4.4 Mrs Tau Thabane is the Executrix of the Estateof the late
None Monare and the 1st Applicant was present when she was
appointed  and  he  later  lodged  inheritance/benefits  claim
before  the  Executrix.  The  Executrix  succeeded  the  Curator
Bonis who was the late Matiisetso Vitalina Monare, the 1st to
3rd Respondent’s late mother, who was appointed in 1996”.

4.5…

5.2.1  The 1st Applicant  was ordered by his  Lordship W.C.M
Maqutu on the 7th of February 2000 under CIV/APN/502/1999
to refrain from interfering with the property of my late father,
None Monare”.

[11] In  view  of  their  above  stated  position,  the  1st to  3rd

respondents  opposed  the  application  and  raised  a  point  in

limine,  namely  that  the appellants  had no  locus standi.  The

respondents questioned the basis upon which appointments of

the appellants as co-executors were made.

[12] I hold the view that a determination on the issue of locus

standi will dispose of this appeal. 

The Law and Locus standi of the appellants
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[13] In order to appreciate the law regulating the appointment

of executors, I quote here below the relevant sections of the

Administration of Estates Proclamation 19 of 1935:

31 (1) “1.  The  estates  of  all  persons  dying  either  testate  or
intestate shall be administered and distributed according to law
under letters of administration granted by the Master in the form
“B” in the First  Schedule to this  Proclamation.  Such letters of
administration shall  be granted to the executors testamentary
duly appointed by persons so dying or to such persons as, in this
Proclamation  described,  executors  dative  to  the  persons  so
dying.

2.  Letters  of  administration  shall  authorize  the  executor  to
administer the estate wherever situate.

3. Letters of administration may be issued to a woman, but shall
not, without consent in writing of her husband, be granted to a
woman  married  in  community  of  property,  or  to  a  woman
married out of community of property when the marital power of
the husband is not excluded”.

32…

33…

34 (1) Whenever-

a. Any person has died without having by any valid will nominated
any person to be his executor;

b. Any person duly nominated to be the executor of any deceased
person  has  predeceased  him  or  refuses  or  becomes  in
capacitated to act as executor or within such reasonable time as
the  Master  deems  sufficient  fails  to  obtain  letters  of
administration;

The master shall  cause to be published in the Gazette and in
such other  manner  as  he  thinks  fit  a  notice  calling  upon  the
surviving spouse (if any), the heirs, legatees, and creditors of the
deceased to attend before him, or, if more expedient, before any
District  Officer  ,  at  a  time  and  place  to  be  specified  in  that
notice, for the purpose of proposing some person or persons to
be  appointed  by  the  Master  or,  as  the  case  may  be,
recommended  by  that  District  Officer  to  the  Master  for
appointment as executor dative.

2.  The Master  shall  appoint  such person as he deems fit and
proper to be executor dative of the estate of the deceased and
shall grant letters of administration accordingly, unless it appear
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to him necessary or expedient to postpone the appointment and
to publish another such notice as aforesaid”.

The above is the law under which executors are appointed. As

already stated, it is on the basis of their having been properly

appointed  co-executors  in  terms  of  the  above  law  that  the

appellants claim the right to approach the courts. 

ANALYSIS

[14] This appeal is anchored so much on the background facts

which are now common cause to the parties. Important to note

is  that  on  12  August  2017,  Mrs  Moeresi  Tau  Thabane  was

appointed executrix of the Estate which she accepted in the

presence of the 1st to 3rd appellants at a meeting convened at

the office of the Master of the High Court for the purpose of

appointing an executor. Thereafter, on 18 February 2020, the

1st to  3rd appellants  were  also  appointed  as  co-executors  in

terms  of  Section  34  of  the  Administration  of  Estates

Proclamation  19  of  1935.  This  administrative  act  was  made

without discharging Mrs Moeresi Tau Thabane of her duties as

executrix.

Admittedly, the appellants were appointed in terms of the above
Proclamation. However, as it later turned out, the appointments
were made in error. Viva voce evidence was led in the court a
quo to establish the error  of  appointment.  A newly appointed
officer  in  the  office  of  the  Master  of  the  High  Court,  M.
Ntsonyane, told the court  a quo that he indeed had not been
aware  of  the  appointment  of  Mrs  Moroesi  Tau  Thabane  as
executrix.

 

[15] As regards the issue of viva voce evidence, the court a

quo said:
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“22. Two Assistants of the Master of the High Court testified in
this regard. Ms Mochesane testified that she chaired a meeting
in which the applicants, their mother, the respondents’ mother
as  well  as  other  family  members  were  present.  After  much
debate on who should be appointed, she acted on the advice of
her superiors and nominated Mrs Moroesi Thabane an executor
and she (Mrs Thabane) accordingly accepted the appointment.
This was in 2017.

23. Mr Ntsonyane, testified that the three applicants came to his
office with  a  family  resolution  in  2019.  He complied  with  the
legal  requirements  for  appointments  of  executors  and
accordingly  appointed  applicants  as  co-executors.  He says,  at
this time, he was unaware of Mrs Thabane’s appointment and
only discovered it after institution of these proceedings.

24.  While  admitting  attendance  of  the  2017  meeting,  the
applicants  contend  that  they  never  endorsed  the  decision  to
nominate  Mrs  Thabane  as  an  executor.  Crucially,  they  never
acted on their dissatisfaction. They did not invoke the provisions
of section 109 of the Administration of Estates Proclamation of
1935  to  challenge  the  Master’s  decision  in  this  regard  but
indirectly  sought,  through the 2019 family letter,  to undo this
decision”.

[16] The court then went on to find:

“27…I come to the conclusion that the applicants’ appointment
as executors while Mrs Thabane’s appointment remains extant
was erroneous and thus of no force and effect. They are on this
basis  not  qualified  for  acting  in  these  proceedings  and  this
application should be struck out on this point alone”.

Having made the above finding, the court a quo correctly struck

out the application and thus allowing the appellants to revisit

the matter. I am unable to fault the decision of the court a quo.

The appellants could not be appointed co-executors when Mrs

Moroesi Tau Thabane was still the executrix. The Land Court’s

findings are based on testimony led before it and for which no

admissible contrary evidence was led.
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[17] Notwithstanding  the  issue  of  locus  standi,  it  is  also

important to consider whether or not the appellants had the

legal authority to set aside court orders. In the minutes of their

meeting of 4 May 2019, the following is recorded:

“We have made these resolutions and decisions to bring closure
pertaining to the succession and heirship in respect of the estate
of the late Ntate Elias None Monare, with a resolute purpose of
bringing to bear the long protracted heirship dispute that even
permeated  into  the  Courts  of  Law.  We  were  particularly
challenged and prompted into action by the judgments of  the
High  Court  and  Court  of  Appeal  nos  CIV/APN/106/’96,
CIV/T/422/’98 and C of A (CIV) No 9/98. By these resolutions, it is
our wishes and conviction that, these resolutions are definitive in
rightly determining the proper and legitimate position pertaining
to the three (3) Elias None Monare Households”. 

[18] Excluded  from  the  above  judgments  is  case

CIV/APN/502/1999 which contained Justice Maqutus’ order of

7  February  2000.  I  believe  the  exclusion  was  deliberate

because the order was already in place when the meeting took

place. That is one of the cases that the respondents referred to

in their special answer. The order restrained the members of

the family, particularly the 1st appellant, who in that case was

cited as 3rd respondent, from interfering with the properties of

the late Elias None Monare. 

 

[19] It  may help to show what each court case dealt  with.  I

therefore briefly give here below short notes against each case:

(i) CIV/APN/6/96: A case in which the 1st appellant’s brother

failed  to  stop  the  mother  of  the  1st to  3rd

respondents from dealing with the estate of
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her late husband and also failed in his bid to

be declared heir to the estate.

(ii) C of A (CIV) 9/98: Failed appeal by 1st appellant’s brother 

(iii) CIV/T/422/98: A failed case where 2nd appellant wanted to

nullify the marriage between the mother of

1st to 3rd respondents and the deceased Elias

None Monare. Application was dismissed for

lack of locus standi.

(iv) C of A (CIV) 26/2000: Dismissal of 2nd appellant appeal.

(v) CIV/T/271/2001: 1ST appellant’s mother sought to declare the

marriage  between  Elias  None  Monare  and

the  mother  of  1st to  3rd respondents  void.

Case  was  thrown  out  upon  an  exception

being  filed.  Case  was  never  pursued  to

finality.

(vi) CIV/APN/502/99: The mother of 1st  to 3rd respondents applied

for  interdict  against  Moletsane  Motaung

Monare, Monare Ts’ehla and Segoati Monare

(1st appellant  herein).  Interdict  not  to

interfere  with  the  estate  of  the  late  Elias

None Monare was granted by Justice Maqutu

on 7 February 2000.  That  is  the judgment

referred to by the 1st to 3rd respondents in

paragraph  5.2.1  of  their  special  answer

quoted under paragraph 8 of this judgment.

That judgment is still in force.

[20] Decisions made in the above cases buttress the position

that the administration of the estate under the executorship of

Mrs Moroesi Tau Thabane remained undisturbed up to the date

of the family meeting i.e 4 May 2019. 
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[21] Prior to 18 February 2020 when appellants were appointed

co-executors they, had done the following:

a. appointed  Malie,  a  South  African  citizen  as  heir  and  had
purportedly  surrendered  all  properties  under  the  estate  to
him.

b. created a Trust, cited as 4th appellant herein; and
c. caused the supposedly heir Malie to donate the properties to

the  Trust.  There  is  however  no  evidence  of  the  alleged
donations. 

[22] I  cannot  accept  that  family  resolutions  could  set  aside

court  orders  without  due  process  or  without  respondents

abandoning judgments granted in their favour. This means that

at  the  end  of  the  day,  in  addition  to  lack  of  locus  standi,

appellants,  executing  the  acts  referred  to  in  paragraph  14

above, were in fact acting against the law.  The lack of locus

standi is closely linked to the conduct of the appellants prior to

the date they sought appointment as co-executors. They were

not obeying court orders that were in place. During the hearing

of this matter it was conceded by counsel on their behalf that if

they had known of the order they would not have acted in the

manner they did. 

[23] Clearly, there is no merit in their appeal and it should be

dismissed.

COSTS

[24] This  being  a  family  dispute  which  calls  for  cooperation

within the family, I am of the view that each party should bear

its own costs. 
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[25] In the result I therefore make the following order;

a. The appeal is dismissed.

b. The cross appeal is dismissed. 

c. Each party shall bear its own costs.

N.T MTSHIYA 

ACTING JUSTICE OF APPEAL

I agree

P.T DAMASEB

 ACTING JUSTICE OF APPEAL

I agree

____________________________

DR P.MUSONDA

 ACTING JUSTICE OF APPEAL
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