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J UDGMENT

FARLAM J A

[1] Th e fir s t  a ppella n t , Millen iu m  Tra vel a n d  Tou rs  (Pty)

Ltd , th e s econ d  a ppella n t , J a ya kr is h n a n  Appu ku t ta n  Na ir ,

a n d  ‘Ma m olis e Ma ry Ka m oh i were a r ra ign ed  in  th e High

Cou r t  before Mofolo AJ  a n d a n a s s es s or  on  280  cou n ts  of

fra u d  rela t in g to th e s u pp ly of t ickets  for  a ir  t ra vel a n d  th e

tra n s por ta t ion  of lu gga ge a n d  ca rgo to th e Les oth o

Govern m en t , th ree cou n ts  of fra u d  rela t in g to th e pu rch a s e

of foreign  exch a n ge, on e cou n t  of fra u d  rela t in g to th e

u n ders ta tem en t  to th e Receiver  of Reven u e of th e ta xa b le

in com e of th e fir s t  a ppella n t  a n d  fou r  cou n ts  of b r ibery.

[2 ] At  th e en d  of th e t r ia l Mrs . Ka m oh i wa s  a cqu it ted  on

a ll th e cou n ts .  Th e two a ppella n ts  were a cqu it ted  on  th e

fra u d  cou n ts  rela t in g to th e pu rch a s e of foreign  exch a n ge

a n d  th e fou r  b r ibery cou n ts  bu t  con victed  on  a ll th e oth er
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cou n ts .  Th e t r ia l cou r t  s en ten ced  th e fir s t  a ppella n t  on

wh a t  I s h a ll ca ll th e a ir  t icket  cou n ts  to a  fin e of M651 ,349

a n d  s en ten ced  th e s econ d  a ppella n t  to a  fin e of

M3 ,000 ,000  or  ten  yea rs ’ im pr is on m en t .  On  wh a t  I s h a ll

ca ll th e ta x fra u d  cou n t  th e fir s t  a ppella n t  wa s  s en ten ced  to

a  fin e of M230 ,781  a n d  th e s econ d  a p pella n t  to a  fin e of

M1 ,000 ,000  or  5  yea rs ’ im pr is on m en t .  Th e a ppella n ts  h a ve

a ppea led  a ga in s t  th eir  con vict ion s  a n d  s en ten ces .  Th e

Crown  h a s  cros s -a ppea led  a ga in s t  th e a cqu it ta ls  of th e

a ppella n ts  on  th e b r ibery cou n ts  a n d  th e s en ten ces

im pos ed  in  res pect  of th e cou n ts  on  wh ich  th e a ppella n ts

were con victed .

[3 ] On  wh a t  I h a ve ca lled  th e a ir  t icket  cou n ts  th e Crown

a lleged th a t th e a ppella n ts  h a d  m is repres en ted  th e cos t  of

th e t ickets  wh ich  th e fir s t  a ppella n t  h a d  s u pp lied  to th e

Govern m en t  by s u bm it t in g in voices  wh ich  reflected  wh a t
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wa s  s ta ted  to be th e cos t  of th e a ir  t icket or  t ra n s por ta t ion

of lu gga ge a n d  ca rgo for  th e pa s s en ger  for  wh om  th e t icket

wa s  s u pp lied , wh erea s  to th e kn owledge of th e a ppella n ts

th e a ctu a l cos ts  of th e t icket , t ra n s por ta t ion of th e lu gga ge

a n d ca rgo con cern ed  wa s  a  lower  a m ou n t  wh ich  h a d  been

pa id  to th e t r a vel a gen t , a ir lin e or  ca rgo com pa n y.  In

con s equ en ce of th es e m is rep res en ta t ion s , s o th e Crown

a lleged , th e Govern m en t  wa s  in du ced  to it s  p reju d ice to

pa y th e h igh er  a m ou n ts  s et  for th  in  th e in voices .

[4 ] Th e a ppella n ts  were a lleged  to h a ve defra u ded  th e

Govern m en t  by fra u du len t ly overch a rgin g it  in  th e m a n n er

des cr ibed  over  a  per iod  of th ree yea rs  a n d  th e tota l a m ou n t

by wh ich  it  wa s  over ch a rged  wa s  M4,236 ,127 .

[5 ] Th e ta x fra u d  cou n t  rela ted  to th e 2002  ta x yea r .  It

wa s  a lleged  by th e Crown  th a t  th e a ppella n ts  fra u du len t ly
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u n ders ta ted  th e fir s t  a ppella n t’s  ta xa b le in com e by a t  lea s t

M1 ,2  m illion .

[6 ] On  th e b r ibery cou n ts , on  wh ich  th e a ppella n ts  were

a cqu it ted , th ey were a lleged  to h a ve cor ru p t ly m a de

pa ym en ts  to fou r  officia ls , Ma ch es a , a  ch ief a ccou n ta n t  in

th e Depa r tm en t  of Hea lth  (wh o received  in  tota l M70 ,060

from  th e a ppella n ts ), Ra s eth u n tś a , a n  a ccou n ta n t  in  th e

Min is try of Fin a n ce (wh o received  in  tota l M1 7 ,620  from

th e a ppella n ts ), Kh oloa n e, a  lieu ten a n t  colon el in  th e

Defen ce Force (wh o received  a  tota l of  M20  000  from  th e

a ppella n ts ) a n d  Ma h a s e, a  ca p ta in  in  th e Defen ce Force

(wh o received  M89 ,468  from  th e a ppella n ts ).

[7 ] Th e Crown  ca s e a ga in s t  th e a ppella n ts  wa s  ba s ed  to a

s u bs ta n t ia l exten t  on  docu m en ts  th e Crown  h a d  ob ta in ed

from  th e p rem is es  of th e fir s t  a ppella n t  pu rs u a n t  to th e
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execu t ion  of a  s ea rch  wa rra n t .  Cop ies  of th e docu m en ts

s eized  were s u pp lied  to th e a ppella n ts ’ a t torn eys  before th e

tr ia l bega n  a n d  in  term s  of a n  a greem en t  between  cou n s el

for  th e Crown  a n d  th e a ppella n ts  th e docu m en ts  were

p la ced  before th e cou r t  with ou t  p roof. Th e a greem en t

res erved  to both  s ides  th e r igh t  to ob ject  to th e p rodu ct ion

of a n y pa r t icu la r  docu m en t , in  wh ich  even t  th e docu m en t

wou ld  h a ve to be p roved  in  th e ord in a ry wa y bu t  n eith er

s ide a va iled  it s elf of th is  r igh t  in  res pect  of a n y docu m en t .

Du r in g th e open in g a ddres s  by cou n s el for  th e Crown

referen ce wa s  m a de to th is  a greem en t  th a t  a ll th e

docu m en ta ry eviden ce wou ld  be p la ced  before th e cou r t  by

con s en t , a n d  cou n s el for  th e defen ce con firm ed  th a t  th is

wa s  s o.

[8 ] Dis cu s s ion s  took  p la ce between  cou n s el for  th e Crown

a n d  th e a ppella n ts  in  J a n u a ry 2005  a n d  a ga in  in  J u ly
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2006 .  After  th e J a n u a ry 2005  m eetin g th e a t torn eys  a ct in g

a t  th a t  s ta ge for  th e a ppella n ts  m a de wr it ten

repres en ta t ion s  to th e Crown  in  wh ich  th ey s et  ou t  th e

a ppella n ts ’ defen ce on  th e a ir  t icket  cou n ts .  Wh a t  th ey

s a id  in clu ded  th e followin g:

‘Th e a ccu sed a re ch a rged  with  fra u du len t ly
m is rep resen t in g to th e Govern m en t  th a t  th e cos t  of th e
a ir  t icket / a ccom m oda tion / tra n sporta t ion  of lu gga ge a n d
ca rgo for  th e d ifferen t  pa s sen gers  wa s  th e a m ou n t
in d ica ted  on  th e correspon d in g in voices .  Sign ifica n t ly,
on  n on e of th e releva n t  in voices  is  it  in d ica ted  th a t  th e
a m ou n t  rep resen ted  th e cos t  of th e a ir
t icket / a ccom m oda tion  or  t ra n s p orta t ion  of lu gga ge a n d
ca rgo. We th erefore respectfu lly s u bm it  th a t th e
a ccu s a t ion h a s  n o s u bs ta n ce in  la w.
……

We a re in s tru cted  th a t  th e fees  ch a rged  by ou r  clien ts  d id
n ot  on ly in clu de th e cos t  of t ra vel, a ccom m oda tion  a n d
lu gga ge.  It  a lso in clu ded  com pen s a t ion  for  th eir  t im e
s pen t , for  teleph on e ca lls , for  th eir  exper t is e a n d  for  th eir
p rofes s ion a l s ervices , a m on gs t  oth ers .

In  th e fin a l a n a lys is , it  s h ou ld  be com m on  ca u se th a t
overch a rgin g per  s e does  n ot  con s t itu te a  cr im e, n eith er
by s ta tu te n or  in  com m on  la w.’

Th e is s u e between  th e pa r t ies  on  th e a ir  t icket  cou n ts  wa s

defin ed  a t  th e J u ly 2006  m eet in g a s  bein g ‘wh eth er  th e
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cla im s  by th e [a ppella n ts ] were fra u du len t  a s  a lleged  by th e

Crown  or  gen u in e cla im s  for  s ervices  ren dered  a s a lleged

by th e [a ppella n ts ].’

[9 ] Th e s ign a tu res  a n d  h a n dwrit in g of th e s econ d

a ppella n t  a n d  Mrs . Ka m oh i (wh o it  wa s  a greed  wa s  a t  a ll

releva n t  t im es  in  th e em ploy of th e a ppella n ts  a n d  a cted  in

th e cou rs e of s u ch  em ploym en t) a s  a ppea r in g on  th e

docu m en ts  in  th e p ros ecu t ion  bu n d le were a dm it ted .  It

wa s  a ls o a dm it ted  th a t  th e fir s t  n in e pa ra gra ph s  of th e

Gen era l Prea m ble to th e In d ictm en t  were n ot  in  d is pu te.

Th ey rea d  a s  follows :

‘1 . Accu sed  No. 1  is  Millen iu m  Tra vel a n d  Tou rs  (Pty)
Ltd  (h erein a fter  referred  to a s  Millen iu m  Tra vel) a
du ly regis tered  com pa n y in corpora ted  on  11  Ma y
2000  in  term s  of th e Com pa n y La ws  of th e Kin gdom
of Les oth o, with  its  p r in cipa l p la ce of bu s in es s  a t
Grou n d  Floor , Agric Ba n k  Bu ild in g, Kin gs wa y,
Ma seru . Th e d irectors  of Millen iu m  Tra vel a re
J AYAKRISHNAN APPUKUTTAN NAIR a n d  BEENA
J AYAKRISHNAN NAIR.  Millen iu m  Tra vel opera ted
a t  lea s t  two ba n k  a ccou n ts  in  th eir  n a m e in
Les oth o:
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Ned ba n k Accou n t  No. 021000021838

Sta n da rd  Ba n k Accou n t  No. 400975219004

2 . Accu sed  1  is  represen ted  h erein  by J AYAKRISHNAN
APPUKUTTAN NAIR, its  Director , in  h is
rep resen ta t ive ca pa city for  th e pu rposes  of Sect ion
338  (2 ) of Act  9  of 1981 .

3 . Accu sed  No. 2  is  J AYAKRISHNAN APPUKUTTAN
NAIR, a n  a du lt  m a le, cit izen  of th e Repu b lic of
In d ia , h old in g In d ia n  pa s sport  n u m ber  A1263106
perm a n en tly res iden t  in  Tr iva n dru m , In d ia  a n d
p resen t ly res id in g a t  123  Ma lu t i Roa d , Ma seru , in
h is  person a l ca pa city.

4 . Accu sed No. 3  is  MAMOLISE MARY KAMOHI, a n
a du lt  fem a le, cit izen  of Lesoth o, h old in g Lesoth o
pa s s port  n u m ber  N213888 , a n d  Sou th  Afr ica n
pa s s port  n u m ber  437943976 , a n  em p loyee of
Millen iu m  Tra vel.

5 . Millen iu m  Tra vel, con du cted  bu s in es s  a s  a  t ra vel
a gen t , a n d  a cted a t  a ll t im es  th rou gh  Accu sed  No. 2 ,
a n d / or  Accu sed  No. 3 , a n d / or  BEENA NAIR.

6 . Pr ior  to th e in corpora t ion  of Millen iu m  Tra vel,
Accu sed  No. 2 wa s  du r in g th e per iod  7  J a n u a ry
2000  to 30  April 2000  a  d irector  a n d  s h a reh older  of
Ea s t  Wes t  Tra vel a n d  Tou rs  (Pty) Ltd , a  du ly
regis tered  com pa n y in corpora ted  on  26  Ma y 1977  in
term s  of th e Com pa n y La ws  of Lesoth o a n d  t ra d in g
from  Grou n d  Floor , Agric Ba n k  Bu ild in g, Kin gs  Wa y
Street , Lesoth o.  Th e oth er  d irector  of Ea s t  Wes t
Tra vel a n d  Tou rs  (Pty) Ltd  wa s  V.D.G. NAIR.
Accu sed  No. 3  wa s  em p loyed by Ea s t  Wes t  Tra vel
a n d  Tou rs .  Pr ior  to bein g a ppoin ted a s  a  d irector on
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7  J a n u a ry 2000  Accu sed  No.2  wa s  em p loyed  by
Ea s t  Wes t  Tra vel a n d  Tou rs  (Pty) Ltd .

7 . Millen iu m  Tra vel fa cilita ted  th e t ra vel a rra n gem en ts
of va r iou s govern m en t  officia ls , by book in g a n d
procu rin g a n d / or th e con veya n ce of freigh t  a n d / or
person a l effects  t ickets  for  t ra vel by a ir , wh ereu pon
th ey wou ld  in  tu rn , a n d  for  th ese s ervices , in voice
th e releva n t  depa r tm en ts  with in  th e Govern m en t  of
Les oth o, for pa ym en t .

8 . Millen iu m  Tra vel wa s  n ot  regis tered  with  th e
In tern a t ion a l Associa t ion  of Tra vel Agen ts  (IATA),
a n d  cou ld  n ot  is s u e th ese t ickets  for  a ir  t ra vel
th em selves .  Th e a ir  t ickets  were ob ta in ed  from
va riou s  t ra vel a gen ts  s itu a ted  with in  th e Repu b lic of
Sou th  Afr ica .  Th e pa r t icu la r  t ra vel a gen t  in  Sou th
Afr ica  wh o is su ed  th e t icket , wou ld  in voice
Millen iu m  Tra vel for  th e cos t  of th e a ir  t icket  les s
th e a m ou n t  of a n y com m is s ion  du e to Millen iu m
Tra vel, wh o wou ld  pa y to th e Sou th  Afr ica n  t ra vel
a gen t , th e a m ou n t  reflected  on  th e s a id  in voice.
Som e of th ese pa ym en ts  were effected  by SWIFT
tra n s fers  from  th e a bovem en tion ed  ba n k  a ccou n ts
of Millen iu m  Tra vel to th e Sou th  Afr ica n  t ra vel
a gen t .  Oth er  pa ym en ts  were m a de by deb it in g a n
Am erica n  Expres s  Ca rd , Accou n t No. 3768011196
21008  7643  in  th e n a m e of Accu sed  No. 2 .

9 . Millen iu m  Tra vel wou ld  in  tu rn  is su e a n  in voice for
th e a ir  t icket  to th e releva n t  depa rtm en t  with in  th e
Govern m en t  of Lesoth o, wh ich  depa r tm en t  wou ld
a u th or ize a n d  ca u se to be is s u ed  a  ch equ e a s
pa ym en t  of th e a m ou n t  reflected  in  th e in voice in
s om e in s ta n ces  les s  5% sou rce ta x.  Th e in voices
were a u th or ized  by Accu sed  No. 2  a n d / or  Accu sed
No. 3 .  Th e a m ou n ts  reflected  on  th e in voices  of
Millen iu m  Tra vel to th e releva n t  depa r tm en t  of th e
Govern m en t  of Les oth o were h igh er  th a n  th ose
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a m ou n ts  reflected  on  th e in voices  of th e Sou th
Afr ica n  t ra vel a gen ts  a s  bein g th e cos t  of th e a ir
t icket .’

[10] On  th e b r ibery ch a rges  it  wa s  a greed  th a t  th e

pa ym en ts  a s  a lleged  were n ot  in  d is pu te a n d  th a t  wh a t  wa s

in  is s u e wa s ‘wh eth er  th e pa ym en ts  were cor ru p t , a s

a lleged  by th e Crown , or  gen u in e loa n s , a s  a lleged  by th e

[a ppella n ts ].’

[11] Du r in g th e cou rs e of th e Crown  ca s e cou n s el

a ppea r in g for  th e a ppella n ts  la rgely ba s ed  h is  cros s -

exa m in a t ion  on  th e docu m en ts  s eized  a t  th e fir s t

a ppella n t’s  p rem is es  pu rs u a n t  to th e s ea rch  wa rra n t .

[12] Du r in g th e eviden ce of th e s econ d  a ppella n t  h is

cou n s el h a n ded  in  th e s ea rch  wa rra n t  a n d  s ta r ted

qu es t ion in g h im  on  it .  Cou n s el for  th e Crown  th en  p la ced

it  on  record , a s  h e pu t  it , th a t  th e docu m en ts  before th e
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cou r t  were th ere in  term s  of a n  a greem en t  between  th e

pa r t ies .  Th e a ppella n ts ’ cou n s el th en  s a id : ‘. . . m y lea rn e d

fr ien d  is  cor rect  th a t  th e docu m en ts  th ey h a ve p la ced

before cou r t  a re th ere by a greem en t .’

[13] On  a ppea l cou n s el for  th e a ppella n ts  con ten ded (a )

th a t  th e s ea rch  wa rra n t  h a d  n ot  been  la wfu lly is s u ed  a n d

(b) th a t  it  h a d  n ot  been  la wfu lly execu ted  beca u s e th e fir s t

a ppella n t’s  p rem is es  h a d  n ot  been  s ea rch ed  a n d  th e

docu m en ts  s eized  by pea ce officers , to wh om  th e wa rra n t

wa s  a ddres s ed , bu t  by officia ls  of th e Directora te on

Corru p t ion a n d  Econ om ic Affa ir s  wh o a re n ot  pea ce

officers , a s  th is Cou r t h eld  in Directora te on  Corru p t ion

a n d  Econ om ic Offen ces a n d  Oth ers  v Dla m in i (C of A (CIV)

21 / 2009), a n  a s  yet  u n repor ted  decis ion  of th is  Cou r t

delivered  on  23  October  2009 .  Cou n s el s u bm it ted  th a t  in

th e circu m s ta n ces  th e docu m en ts  s eized  s h ou ld  n ot  h a ve
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been  a d m it ted  in  eviden ce a n d  th a t  th e a ppea l s h ou ld

a ccord in gly be a llowed  on  th is  poin t  a lon e.

[14] I do n ot  th in k  th a t  th is  s u bm is s ion  s h ou ld  be u ph eld ,

in  view of th e a greem en t  to wh ich  I h a ve refer red .  In

u n a m bigu ou s  term s  it  wa s  a greed th a t th e docu m en ts

cou ld  be p la ced  before th e cou r t .  Cou n s el for  th e

a ppella n ts  cros s -exa m in ed th e m a in  witn es s  for  th e Crown

Mr. Wh ite, th e foren s ic a ccou n ta n t  wh os e repor t  wa s  ba s ed

on  th em , on  th e s t ren gth  of th e docu m en ts . No ba s is

a ccord in gly exis ts  for  h old in g th a t  th ey s h ou ld  h a ve been

exclu ded  a t  th e t r ia l.

[15] Cou n s el for  th e a ppella n ts  a ls o relied  on  th e defen ce

fores h a dowed  in  th e wr it ten  r epres en ta t ion s  m a de by th e

a ppella n ts ’ a t torn eys  to th e p ros ecu t ion  a fter  th e J a n u a ry

2005  m eetin g, n a m ely th a t  a s  th e Crown h a d  fa iled  to
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prove th e a llega t ion  in  th e in d ictm en t  th a t  by s u bm it t in g

th e in voices  th e a ppella n ts  h a d  repres en ted  th a t  th e

a m ou n ts  s et  ou t  th erein  were th e cos ts  of th e t ickets .  I do

n ot  th in k  th a t  th a t  s u bm is s ion  ca n  be u ph eld  eith er .  It  is

t ru e th a t th e in voices  d id  n ot  s a y in  term s  th a t  th e

a m ou n ts  s et  ou t  th erein  were th e cos ts  of th e t ickets  bu t

th a t  is  wh a t  th ey con veyed  to th os e to wh om  th ey were

a ddres s ed  a n d  th e s econ d  a ppella n t  kn ew th is .  A s im ila r

poin t  a ros e for  con s idera t ion  in City Cen ter  Ma s eru  Tra vel

Agen cy (Pty) Ltd  v Th e Crown LAC (2007-2008) 393 .  In

th a t  ca s e th e t ra vel a gen cy con cern ed  a ls o s en t  in voices  to

th e Govern m en t , con ta in in g a m ou n ts  cla im ed  in  res pect  of

a ir  t ickets  s u pp lied  to th e Govern m en t , wh ich  a m ou n ts

were h igh er  th a n  th e t icket  p r ice bu t  were a lleged  to

repres en t  ‘fees , com m is s ion s  a n d / or  ch a rges  to wh ich th e

a gen cy cla im ed  to be en t it led .’ Th e defen ce ra is ed  h ere wa s

a ls o ra is ed  by th e a ppella n t  in  th a t  ca s e a n d  wa s  dea lt  with
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a s  follows  by Melu n s ky J A in  pa ra  7  of th e ju dgm en t  of th e

Cou r t  (a t  396  H – 397  C), a s  follows :

‘[7 ] Now cou n sel for  th e a ppella n t  su bm it ted  th a t  th e
word  “cos t” does  n ot  a ppea r  on  a n y of th e in voices ;
th a t  th e Crown  ca se wa s  ba sed  on  th e term s  of th e
in voices ; th a t  th e m is rep resen ta t ion s  re lied  u pon  in
th e in d ictm en t  h a d  th erefore n ot  been  es ta b lis h ed .
It  is , of cou rse, qu ite clea r  th a t  th e Crown  is  bou n d
by th e m is rep resen ta t ion  u pon  wh ich  it  relies  in  th e
in d ictm en t . See S  v  Hugo 1976  (4 ) SA 536  (A) a t
540 G.  It  a lso s eem s  to m e th a t  th e in voices
s u bm it ted  by th e a ppella n t  a re som ewh a t
a m bigu ou s .  Alth ou gh  it  is  n ot  s ta ted  on  a n y in voice
th a t  th e a m ou n t  pa ya b le to th e a ppella n t
rep resen ted  th e cos t  of th e a ir  t icket referred  to
th erein , th ere is  a ls o n o in d ica t ion  th a t  th e a m ou n t
cla im ed  in clu ded  ch a rges  over  a n d  a bove th e t icket
p r ice.  It  does  n ot  a ppea r  to m e, h owever , th a t  th e
p rosecu t ion  ca se is  to be lim ited  solely to th e
in voices  th em selves  with ou t  rega rd  to ba ckgrou n d
a n d  su rrou n d in g circu m s ta n ces .  Th e in voices  were,
a fter  a ll, m erely on e a spect  of bu s in es s  t ra n s a ct ion s
between  a  s u pp lier  of services  a n d  a  cu s tom er .
Con sequ en tly th is  cou r t  m igh t  p roper ly h a ve rega rd
to th e rea son a b le expecta t ion s  of th e govern m en t
a n d  to th e in ten t ion s  of th e a ppella n t , wh ile by n o
m ea n s  ign orin g th e con ten ts  of th e in voices  wh ich ,
of cou rse, a re of con s idera b le im porta n ce.  Bu t  wh a t
h a s  to be decided  on  a  con spectu s  of a ll th e
eviden ce is  wh eth er  th e Crown  es ta b lis h ed  th e
a ppella n t’s gu ilt  beyon d  rea son a b le dou b t .’
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[16] In  th is  ca s e th e eviden ce revea ls  th a t  th e a ppella n ts

received  pa ym en t  vou ch ers  from  th e Govern m en t  togeth er

with  ea ch  pa ym en t .  In  m os t  ca s es  th e pa ym en t  wa s

des cr ibed  a s  bein g for  ‘pa ym en t  of a ir  t ickets ’.  It  wa s

a ccord in gly clea r  to th e s econ d  a ppella n t  th a t  th e

Govern m en t  th ou gh t  it  wa s  pa yin g th e p r ice of th e t ickets ;

th a t  wa s  wh a t  ca n  be des cr ibed , to u s e Melu n s ky J A’s

la n gu a ge, a s  th e ‘rea s on a b le expecta t ion ’ of th e

Govern m en t .  Th e s econ d  a ppella n t  d id  n oth in g to rem ove

th e Govern m en t’s  expecta t ion  in  th is  rega rd .  He clea r ly

in ten ded  it  to con t in u e to believe th a t  th e a m ou n ts

reflected  on  th e in voices  it  received  were in  res pect  of th e

cos t of th e t ickets .  It  follows  th a t  th e Crown ’s  a llega t ion

th a t  th e a ppella n ts  m is repres en ted  th e cos t  of th e t ickets

wa s  es ta b lis h ed .
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[17] It  is  fu r th erm ore clea r  th a t  n o a m ou n ts  were h on es t ly

in clu ded  to cover  ‘com pen s a t ion  for  t im e s pen t , for

teleph on e ca lls , for …. exper t is e a n d  for  p rofes s ion a l

s ervices ’.  I a gree with  cou n s el for  th e Crown ’s  s u bm is s ion

th a t  th ere were n o s u ch  ch a rges  a n d  th a t  ‘th is  wh ole is s u e

of s o-ca lled  a dd it ion a l ch a rges  wa s  a n  a fter th ou gh t  wh en

th e s econ d  [a ppella n t] wa s  con fron ted  by cla im s  wh ich

wou ld  oth erwis e clea r ly be fra u du len t .’

[18] Th a t  th is  is  s o a ppea rs , for  exa m ple, from  a

con s idera t ion  of th e fa ct s  rela t in g to cou n t  25 .  In  th is

cou n t  th e Govern m en t  order  for  a ir  t ra vel wa s  da ted  8

Au gu s t  2000 .  Th e a ppella n ts ’ in voice for  M32,827  is  da ted

th e s a m e da y.  Th e t icket  wa s  is s u ed  on  10  Au gu s t  2000 .

Th e in voice from  Su re Tra vel (wh o m a de th e book in g on

beh a lf of th e a ppella n ts ) is  da ted 15  Au gu s t  2000  a n d

reflects  th e p r ice of th e t icket  a s  M20 ,633 -70 .  Th e
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overch a rge wa s  M12 ,193 -70  for  ‘work’ ca r r ied  ou t  with in

on e da y, i.e. 8  Au gu s t  2000 .

[19] Wh ite’s  a n a lys is  of th e overch a rges s h owed  a  ra n ge of

between  5  a n d  280  percen t  a n d  th a t  th ere wa s  n o

con s is ten t  ba s is  on  wh ich  th e m a rk u p  wa s  a r r ived  a t .

Wh en  th e s econ d  a ppella n t  wa s  p res s ed  in  cros s -

exa m in a t ion  on  th e top ic of th e a m ou n ts  ch a rged  h e

cla im ed  th a t  h e kep t  a  works h eet  in  res pect  of ea ch  t icket

a t  th e releva n t  t im e a n d  th a t  th e works h eet  wa s  in va r ia b ly

a t ta ch ed  to th e fir s t  a ppella n t’s  copy of ea ch  in voice.  Wh en

a s ked  to exp la in  wh a t  h a ppen ed  to th es e works h eets  h e

s a id  th ey were a m on g th e docu m en ts  s eized  by th e officia ls

of th e Directora te on Corru p t ion  a n d  Econ om ic Offen ces

a n d  th a t  th e docu m en ts  s eized  were ta m pered  with  in  th a t

th e works h eets  were rem oved  by th os e wh o took  pa r t  in  th e

s ea rch .
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[20] Th is  exp la n a t ion  is  pa ten t ly u n a ccep ta b le. Cop ies  of

th e docu m en ts  s eized  were given  to th e defen ce yea r s

before th e t r ia l bega n  a n d  even  before th e repres en ta t ion s

to wh ich  I h a ve refer red  were m a de to th e p ros ecu t ion .  At

n o s ta ge before th e s econ d  a ppella n t  ga ve eviden ce wa s it

s u gges ted  th a t  works h eets  wh ich  s h ou ld  h a ve been

a t ta ch ed  to th e in voices  a n d  th u s  pa r t  of th e records  s eized

a n d  wh ich  clea r ly wou ld  h a ve been  im por ta n t  for  th e

a ppella n ts ’ defen ce h a d  n ot  been  m a de a va ila b le.

Fu r th erm ore th e exis ten ce of th es e works h eets  wa s  n ot

pa r t  of th e defen ce ca s e u n t il th e s econ d  a ppella n t  tes t ified .

No qu es t ion s  ba s ed on  th eir  exis ten ce were pu t  to th e

witn es s es  wh o tes t ified  in  s u ppor t  of th e Crown  ca s e.  It  is

clea r  in  m y view th a t  n o works h eets ever  exis ted  a n d  th a t

th e a lleged  ext ra  ch a rges  to wh ich  th e s econ d  a ppella n t

refer red  were figm en ts  of h is  im a gin a t ion .
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[21] I a m  a ccord in gly s a t is fied  th a t  th e a ppella n ts  were

cor rect ly con victed  on  th e a ir  t icket  cou n ts .

[22] I tu rn  n ow to dea l with  th e ta x fra u d  cou n t .  Here t h e

fa cts  were n ot  in  d is pu te.  It  wa s  n ot  d is pu ted  th a t  th e fir s t

a ppella n t  u n der -decla red  it s  in com e for  th e fin a n cia l yea r

en ded  31  Ma rch  2002  by a t  lea s t  M1 ,230 ,781 .  In  th e

circu m s ta n ces  of th is  ca s e a n  u n der -decla ra t ion  to th a t

exten t  cou ld  n ot  h a ve occu rred  h on es t ly.  I s a y th is

beca u s e th e fin a n cia l s ta tem en ts  s u bm it ted  to th e Receiver

for  th e yea r  in  qu es t ion  decla red  a n  in com e of M348 ,970 -

00  wh ile opera t in g expen s es  of M311 ,495 -00  were cla im ed ,

res u lt in g in  a  n et  p rofit  of M37,475 -00 , wh ich  wa s

a m en ded  a fter  cor res pon den ce with  th e Receiver  to

M51 ,053-00 .  Th e a s s es s m en t  ra is ed  on  th a t  figu re wa s  ta x

pa ya b le in  a n  a m ou n t  of M5 ,172 -30 .  On  th e a dd it ion a l
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M1.2  m illion  in com e th e a dd it ion a l ta x wou ld  h a ve

a m ou n ted  to a pproxim a tely M430 ,000 -00 .

[23] Cou n s el for  th e a ppella n ts  s u bm it ted  th a t  th e

a ppella n ts  s h ou ld  n ot  h a ve been  con victed  on  th is  cou n t .

He refer red  to th e fa ct  th a t  wh en  th e Crown  in s t itu ted

proceed in gs  a ga in s t  th e a ppella n ts th e Les oth o Reven u e

Au th or ity (wh a t  I s h a ll ca ll in  wh a t  follows ‘th e LRA’) wa s  in

th e p roces s  of a s s es s in g th e a ppella n ts , wh o s t ill h a d  to

rea ct  to th e LRA’s  a m en ded  a s s es s m en t .  He con ten ded

fu r th er  th a t  th e Crown  cou ld  n ot  p roper ly in s t itu te cr im in a l

p roceed in gs  a ga in s t  th e a ppella n ts  ba s ed  pu rely on  wh a t

h e ca lled ‘th eir  p relim in a ry s elf-a s s es s m en t  s u bm is s ion s  to

th e LRA’.

[24] I do n ot  a gree.  A ta xpa yer ’s  ta x retu rn  ca n n ot  be

rega rded  a s  a n  open in g offer  in  a  p roces s  of n egotia t ion
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with  th e reven u e a u th or it ies , a im ed  a t  a r r ivin g a t  th e

a m ou n t  of ta x pa ya b le by th e ta xpa yer .  Th e s ta tem en t

m a de in  th e retu rn  wa s  clea r ly fa ls e a n d  d is h on es t ly m a de

with  th e in ten t  of defra u d in g th e reven u e a u th or it ies  by

in du cin g th em  to m a ke a n  a s s es s m en t  of th e in com e ta x

pa ya b le by th e fir s t  a ppella n t  on  th e ba s is  of th e u n der -

decla red  ch a rgea b le in com e of th e fir s t  a ppella n t .  Th e

u n der -decla ra t ion  wa s  in deed  ca lcu la ted  to p reju d ice th e

reven u e a u th or it ies .

[25] It  wa s  n ot  n eces s a ry for  th e Crown  to a ddu ce eviden ce

from  a n y officia l from  th e LRA beca u s e, a s  cou n s el for  th e

Crown  cor rect ly s u bm it ted , th e m a kin g of th e

m is repres en ta t ion  com pleted  th e fra u d : s ee R v Kru s e 1946

A.D. 524 . In  th e circu m s ta n ces  it  is  clea r  th a t  th e

a ppella n ts  were cor rect ly con victed  on  th e ta x fra u d  cou n t .
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[26] I tu rn  n ow to th e fou r  b r ibery cou n ts on  wh ich  th e

a ppella n ts  were a cqu it ted .  Th e du t ies  of th e fou r  officia ls

wh o, th e Crown  a lleges , were b r ibed  by th e a ppella n ts  a ll

in volved  in tera ct in g in  s om e wa y or  oth er  with  th e

a ppella n ts . Ma ch es a , wh o wa s  th e recip ien t  of th e

pa ym en ts  refer red  to in  th e fir s t  b r ibery cou n t  (cou n t  428)

wa s  th e ch ief a ccou n ta n t  in  th e Depa r tm en t  of Hea lth , wh o

worked  with  t ra vel a gen ts  s u ch  a s  th e fir s t  a ppella n t .

Ra s eth u n tś a , wh o wa s  th e recip ien t  of th e pa ym en t

refer red  to in  th e s econ d  b r ibery cou n t  (cou n t  429), wa s  a n

a ccou n ta n t  in  th e Min is try of Fin a n ce, wh os e du t ies

en com pa s s ed  a r ra n gin g t ra vel a b roa d  for  m em bers  of th e

Min is try a n d th e receip t  a n d  pa ym en t  of th e fir s t

a ppella n t’s  in voices .  Kh oloa n e, th e recip ien t  of th e

pa ym en ts  refer red  to in  th e th ird  b r ib ery cou n t  (cou n t  430),

wa s  a t ta ch ed  to th e Defen ce Force h ea dqu a r ters .  His

du t ies  in clu ded  a r ra n gin g for  t ra vel for  m em bers  goin g
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a broa d  for  t ra in in g.  Th e recip ien t  of th e pa ym en ts  refer red

to in  th e fou r th  b r ibery cou n t  (cou n t  431), Ma h a s e, wa s  a

ca p ta in  in  th e Defen ce Force wh os e du t ies  in clu ded

en s u r in g th a t  m em bers  t ra vellin g a broa d  h a d  th e cor rect

vis a s .

[27] It  will be reca lled  th a t  in  th e d is cu s s ion s  between

cou n s el for  th e Crown  a n d  th e a ppella n ts  before th e t r ia l

bega n  it  wa s  a greed  th a t  th e is s u e between  th e pa r t ies  wa s

wh eth er  th e pa ym en ts  m a de to th e fou r  pers on s  m en tion ed

in  th e b r ibery cou n ts  were cor ru p t , a s  a lleged  by th e

Crown , or  gen u in e loa n s , a s  a lleged  by th e a ppella n ts .  In

m y op in ion  it  is  clea r  th a t  u n les s  th e pa ym en ts  (wh ich  were

n ot  in  d is pu te) were gen u in e loa n s  th ere is  n o es ca pe from

th e con clu s ion  th a t  th ey were cor ru p t  a s  n o oth er  ba s is  for

th eir  bein g m a de h a s  been  s u gges ted . For  th e rea s on s  th a t

follow I a m  s a t is fied  th a t  th ey were n ot  gen u in e loa n s .
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[28] To s ta r t  with , if on e h a s  rega rd  to th e tota l a m ou n ts

len t  a s  com pa red  with  th e s a la r ies  ea rn ed  by th e fir s t  th ree

recip ien ts  it  wa s  u n likely th a t  th e a m ou n ts  pa id , if loa n s ,

cou ld  h a ve been  repa id .  Ma ch es a , wh o received  a m ou n ts

tota llin g M70 000  from  J a n u a ry 1999  to Au gu s t  2001  wa s

ea rn in g M6 ,640 per  m on th  in  J u ly 2004 .  Ra s eth u n tś a ,

wh o received  M17 ,620  between  Apr il 1999  a n d  October

2001  wa s  ea rn in g M3 ,137  per  m on th  in  J u ly 2004 .

Kh oloa n e, wh o received  M20 000  between  Apr il 2002  a n d

Apr il 2003 , wa s  ea r n in g M3,061  per  m on th  in  Febru a ry

2005 . (Th e fou r th  recip ien t , Ma h a s e, wh o received

M89 ,468  between  October  2000  a n d  J u ly 2003 , wa s

ea rn in g M2 ,440  per  m on th  in  Febru a ry 1995  bu t  n o

eviden ce wa s  pu t  before th e cou r t  a s  to wh a t  h e ea rn ed  a t

th e t im e h e received  th e pa ym en ts  refer red  to.)
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[29] Am on g th e docu m en ts  s eized  a t  th e fir s t  a ppella n t’s

p rem is es  were pa ym en t  vou ch ers  reflect in g a m ou n ts  a s

loa n s  to va r iou s  pers on s .  On  th e vou ch ers  wh ere th e

n a m es  of th e recip ien ts  on  th e b r ibery cou n ts  a ppea r  th ere

is  n o in d ica t ion  of th e pa ym en t  bein g loa n s .  As  cou n s el for

th e Crown  cor rect ly s u bm it ted , ‘if s u ch  deta iled  n otes  were

kep t  of loa n s  m a de in  s m a ll a m ou n ts , th en  s u rely if th e

pa ym en ts  in  res pect  of th e b r ibery cou n ts  were in deed

loa n s , th en  th ey wou ld  s im ila r ly h a ve been  recorded  on  th e

pa ym en t  vou ch ers  a s  loa n s , pa r t icu la r ly bea r in g in  m in d

th e tota l a m ou n t  in volved , M220 ,048 -49 .’  Th e tota l

a m ou n ts  a lleged ly len t  were a ls o n ot  reflected  a s  loa n s  in

th e fir s t  a ppella n t’s  ta xa t ion  a n d  fin a n cia l records , wh ich  is

s om eth in g on e wou ld  h a ve expected  if th ey h a d  been  loa n s .

[30] Fu r th erm ore th e th ird  a ccu s ed  tes t ified  th a t  on  a

n u m ber  of occa s ion s  th e fou r  pers on s  m en tion ed  in  th e



27

br ibery cou n ts  ca m e to th e office, wen t  in to th e s econ d

a ppella n t’s  office a n d  la ter  th e s econ d  a ppella n t  ca m e ou t

with  th em  a n d  in s tru cted  h er  to pa y th em  m on ey, a fter

wh ich  th e releva n t  pa ym en t  vou ch ers  h a d  to be en dors ed

‘BP’.  Accord in g to th e s econ d  a ppella n t  th e let ters  ‘BP’

s tood  for  ‘bu s in es s  p rogra m m e’, th ou gh  h e con ceded  th a t

th ey m igh t  h a ve s tood  for  ‘bu s in es s  p rom otion ’.

[31] Th e s econ d  a ppella n t  a lleged  th a t  th e a dva n ces  m a de

to Ma ch es a  were a ll repa id .  He s a id  h e kep t  a  ca refu l

record  of th es e pa ym en ts  a n d  th eir  repa ym en t .  Th is  record

wh ich  is  da ted  21  Febru a ry 2005  wa s h a n ded  in  a s  Exh ib it

BB.  Th e la s t  two a lleged  repa ym en ts , wh ich  were s a id  to

h a ve been  m a de by Ma ch es a  a fter  h e ret ired , wer e a lleged ly

m a de by wa y of two S ta n da rd  Ba n k  ch equ es  of wh ich  th e

n u m bers  were s ta ted .  Th e s econ d  a ppella n t  wa s  u n a b le to

exp la in wh y h is  ba n k  records  do n ot  reflect  th es e
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pa ym en ts .  Th e repres en ta t ion s  m a de by h is  a t torn eys  on  1

Ma rch  2005 , eigh t  da ys  a fter  th e da te on  Exh ib it  BB, do

n ot  refer  to th es e repa ym en ts , a n oth er  a s pect  th e s econ d

a ppella n t  cou ld  n ot  exp la in .  Accord in g to th e s econ d

a ppella n t  th e a m ou n ts  pa id  to Ma ch es a  were loa n s  in

res pect  of h is  s on ’s  s tu d ies  a t  th e Un ivers ity of Ca pe Town .

Bu t  th e a m ou n ts  ra n ged  from  M50 to M100  to M1 ,000  to

M5 ,000 .  As  cou n s el for  th e Crown  s u bm it ted  th ey were

clea r ly pet ty ca s h  a dva n ces , wh ich  m oreover  were m a rked

‘BP’ on  th e a ppella n ts ’ ca s h  pa ym en t  vou ch ers .  Ma ch es a

tes t ified  for  th e Crown  a n d  s a id th a t  on e of th e a m ou n ts h e

received wa s  M30 ,000  wh ich  h e repa id  a fter  two or  th ree

da ys .  Th e pu rpos e of th e pa ym en t  wa s  s o th a t  Ma ch es a

cou ld  p rove to th e u n ivers ity th a t  h e h a d  s u fficien t  fu n ds  to

fin a n ce h is  s on ’s  s tu d ies .  No tra ce of a n y repa ym en ts  from

Ma ch es a  wa s  fou n d  in  th e a ppella n ts ’ records .
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[32] Ma ch es a  s a id  th e s econ d  a ppella n t  ga ve h im  s u m s  of

m on ey, a pa r t  from  th e M30 ,000 , a s  p res en ts .  Wh en  a s ked

wh y h e th ou gh t  th e s econ d a ppella n t  ga ve h im  th es e

pres en ts  h e s a id  h e th ou gh t  it  wa s  to t rea t  h im  well a n d

th a t  h e d id  t rea t  h im  well, by pa yin g h is in voices  t im eou s ly.

He a dded  th a t  h e d id  th e s a m e for  oth er  a gen ts  a s  well.  It

is  of cou rs e t r ite la w th a t  it  is  a  cr im e to b r ibe a n  officia l to

do h is  du ty.  See R v Pa tel 1944  AD 511  a t  522  a n d S v

Va n  der  Wes th u izen 1974  (4 ) SA 61  (C) a t  63  D-F.

[33] As  I h a ve s a id , it  wa s  n ot  d is pu ted  th a t  th e s econ d

a ppella n t  pa id  s om e M89 ,000  to Ma h a s e over  a  per iod  of

th ree yea rs .  Th e s econ d  a ppella n t , depa r t in g from  th e

a greem en t  between  h is  cou n s el a n d  cou n s el for  th e Crown

th a t  th e is s u e on  th is  cou n t  a s  on  th e oth er  b r ibery cou n ts

wa s  wh eth er  th e a m ou n ts  h e p a id  were ‘gen u in e loa n s ’,

s a id  th e a m ou n ts  h e pa id  to Ma h a s e cou ld  be for  va r iou s
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rea s on s , s om e of wh ich  h e cou ld  n ot  reca ll.  Am on g th e

a m ou n ts  h e ga ve Ma h a s e were for  pu rch a s es  of Afr ica n

wooden h a n d icra ft  item s  in  Pretor ia  a n d  for  p igs  a n d  s h eep

for  b ra a is  a n d  office pa r t ies .  It  is  d ifficu lt , if n ot

im pos s ib le, to recon cile th is  eviden ce with  th e pa ym en t

vou ch ers  in  res pect  of Ma h a s e wh ich  des cr ibe th e

pa ym en ts  to h im  a s  bein g in  res pect  of BP (wh eth er  th os e

let ters  s tood  for  ‘bu s in es s  p rogra m m e’ or  ‘bu s in es s

prom otion ’).  In  res pect  of th is  cou n t  a ls o th e s econ d

a ppella n t  cla im ed  th a t  h e h a d  h a d  docu m en ts  in  h is

records  wh ich  exp la in ed  wh a t  ea ch  pa ym en t  wa s  for .

Th es e docu m en ts , like th e works h eets  I h a ve m en tion ed

a bove, h a d  m ys ter iou s ly d is a ppea red  from  th e docu m en ts

s eized  from  th e fir s t  a ppella n t’s  offices , s om eth in g wh ich

wa s  on ly m en tion ed  by h im  in  h is  eviden ce.
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[34] I a m  s a t is fied  on  th is  cou n t  a ls o th a t  th e a ppella n ts

s h ou ld  h a ve been con victed . It  follows  from  wh a t  I h a ve

s a id  th a t  th e Crown ’s  cros s -a ppea l in  res pect  of th e b r ibery

cou n ts  m u s t  be u ph eld .

SENTENCE

[35] I tu rn  n ow to con s ider  th e a ppea ls  a ga in s t  th e

s en ten ces  im pos ed  b rou gh t  by th e a ppella n ts , wh o a llege

th a t  th e s en ten ces  im pos ed  by th e t r ia l cou r t  a re exces s ive,

a n d  by th e p ros ecu t ion , wh ich  con ten ds  th a t  th os e

s en ten ces  were d is tu rb in gly in a dequ a te.  In view of th e fa ct

th a t  I h a ve fou n d  th a t  th e a ppella n ts  s h ou ld  a ls o h a ve been

con victed  on  th e b r ibery cou n ts  it  is n eces s a ry to con s ider

wh a t  s en ten ces  s h ou ld  be im pos ed  on  th os e cou n ts .

[36] Cou n s el for  s econ d  a ppella n t  s u bm it ted  th a t  th e cou r t

a quo er red  in  s en ten cin g th e s econ d  a ppella n t  in  h is
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pers on a l ca pa city to th e fin es  im pos ed  u pon  h im  beca u s e,

s o it  wa s  a rgu ed , to do s o is  con tra ry to s ect ion  338  (2 ) (c)

of th e Cr im in a l Procedu re a n d  Eviden ce Act  9  of 1981 , a s

a m en ded .  Sect ion  338  (2 ) (c), a s  fa r  a s  is  m a ter ia l,

p rovides :

‘(2 ) In  a n y cr im in a l p roceed in gs [a ga in s t  a  com pa n y] ….

a d irector  or  s erva n t  of a  corpora te body s h a ll be

cited  a s  a  represen ta t ive of th a t  corpora te body, a s

th e offen der  a n d  th ereu pon , th e person  so cited

m a y, a s  su ch  a  represen ta t ive, be dea lt  with  a s  if h e

were th e person  a ccu sed  of h a vin g com m itted  th e

offen ce in  qu es t ion ; Provided  th a t –

(c) If th e person  rep resen t in g th e corp ora te bod y is
con victed , th e cou r t  con vict in g h im  sh a ll n ot im p ose
u pon  h im in  h is  repres en ta tive capacity a n y
pu n ish m en t , wh eth er  d irect  or  a s  a ltern a t ive, oth er
th a n  a  fin e, even  if th e releva n t  la w m a kes  n o
provis ion  for  th e im pos it ion  of a  fin e in  respect  of th e
offen ce in  qu es t ion  a n d  su ch  fin e sh a ll be pa ya b le b y
th e bod y corp ora te a n d  m a y be [recovered ] b y
a t ta ch m en t  a n d  sa le of p roper ty of th e corpora te b od y.’
(Th e ita lics  a re m in e.)

(Th e word  I h a ve p la ced  in  s qu a re b ra ckets  is  th e word

u s ed  in  th e cor res pon d in g Sou th  Afr ica n  s ect ion , on  wh ich
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th e Les oth o s ect ion  is  m odelled .  Th e word  u s ed  in  th e

Les oth o s ect ion  is  ‘recorded’, wh ich  is  obviou s ly a

m is pr in t .)

[37] It  is clea r  th a t  th e s econ d  a ppella n t’s  con ten t ion  in

th is  rega rd  is  n ot  cor rect .  Th e s u bs ect ion  dea ls  with  th e

s en ten ce wh ich  m a y be im pos ed  in  effect  on  th e com pa n y

by im pos in g it  on  th e pers on  repres en t in g it  in  h is

repres en ta t ive ca pa city.  It  does  n ot  a pp ly to a  d irector  or

s erva n t  of th e com pa n y, wh o is  a ls o a n  a ccu s ed , in  h is

pers on a l ca pa city.

[38] In  view of th e fa ct  th a t  I h a ve com e to th e con clu s ion

th a t  th e Crown ’s  cros s -a ppea l a ga in s t  th e s en ten ces

im pos ed on  th e s econ d  a ppella n t m u s t  s u cceed  I do n ot

propos e dea lin g s epa ra tely with  th e res t  of th e a ppella n ts ’

grou n ds  of a ppea l a ga in s t  th e s en ten ces  im pos ed .
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[39] As  wa s  poin ted  ou t  in Ra n th ith i a n d  An oth er  v R; R v

Ra n th ith i a n d  Oth ers LAC (2007  2008) 245 a t  pa ra 34 ,

s en ten ce bein g a  m a t ter  wh ich  p re-em in en tly lies  a t  th e

d is cret ion  of th e tr ia l cou r t , a  cou r t  of a ppea l will n ot

ord in a r ily in ter fere in  th e a bs en ce of a  m is d irect ion

res u lt in g in  a  m is ca r r ia ge of ju s t ice.  Th is  Cou r t  is

em powered  to qu a s h  th e s en ten ce im pos ed  a t  th e t r ia l a n d

to s u bs t itu te s u ch  oth er  s en ten ce wa rra n ted  in  la w

(wh eth er  m ore or  les s  s evere) a s  it  th in ks  ou gh t  to h a ve

been  pa s s ed :  s ee s  9  (4 ) of th e Cou r t  of Appea l Act  10  of

1978 , a s  a m en ded .

[40] In  determ in in g a  p roper  s en ten ce it  is  n eces s a ry, a s

th is  Cou r t  h a s  repea ted ly h eld , to h a ve rega rd  to th e t r ia d

con s is t in g of th e offen ce, th e offen der  a n d  th e in teres ts  of

s ociety: s ee Ra n th ith i’s  ca s e, s upra , a t  255  D–F; Lebeta  v R

LAC (2007 -2008) 220 a t 236  I–J ; R v Th eja n e LAC (2007 -
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2008) 420  a t  423  B-C.  Th e offen ces  of wh ich  th e

a ppella n ts  h a ve been  con victed , fra u d  a n d  b r ibery, a re very

s er iou s .  Th ey were com m itted  for  rea s on s  of pers on a l ga in ;

th ey were p rem edita ted  a n d  th e a ir  t icket  fra u ds  a n d

br ibery offen ces  were com m it ted  over  a n  exten ded  per iod  of

t im e.  Th e h a rm  don e to Les oth o by offen ces  of b r ibery h a s

been  exten s ively con s idered  in  n u m erou s  ju dgm en ts  of th is

Cou r t , m a n y of wh ich  a re m en tion ed  in Th e Crown  v

Rea t ile Th a bo Moch ebelele a n d  An oth er , C of A (CRI)

12 / 2009 , a n  a s  yet u n repor ted  ju dgm en t  of th is  Cou r t

delivered  on  10  Decem ber  2009  a t  pa ra  7 .  See a ls o pa ra s  8

a n d  9  of th e ju dgm en t  in  th a t  ca s e wh ere referen ce is  m a de

to two Sou th  Afr ica n  ca s es  on  th e s er iou s n es s  of cor ru p t ion

a n d  s o-ca lled  ‘wh ite colla r ’ cr im es  (s u ch  a s th e fra u ds  of

wh ich  th e a ppella n ts  h a ve been   con victed).
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[41] Before I con s ider  th e circu m s ta n ces  of th e s econ d

a ppella n t  I s h a ll dea l with  th e pos it ion  of th e fir s t

a ppella n t , wh ere th ere a re n o pers on a l circu m s ta n ces  to be

con s idered  a n d  th e in teres ts of s ociety a re clea r . Th e fir s t

a ppella n t  bein g a  com pa n y ca n on ly be s en ten ced  to fin es .

Cou n s el for  th e Crown  s u bm it ted  th a t  th e fin es  im pos ed  by

th e t r ia l cou r t  were d is tu rb in gly in a dequ a te a n d

in a ppropr ia te, beca u s e, s o cou n s el a rgu ed , th e fir s t

a ppella n t  ‘is  s t ill s u bs ta n t ia lly ben efit in g from  its  cr im es ’.

Th is  a rgu m en t  over looks  th e fa ct  th a t  th e fir s t  a ppella n t

wa s  in  effect  a  on e-m a n  com pa n y ru n  by a n d  for  th e

s econ d  a ppella n t .  At  th e en d  of th e 2003  fin a n cia l yea r ,

i.e., on  31  Ma rch  2003 , it  h a d  cu r ren t  a s s ets  a ccord in g to

its  ba la n ce s h eet  of M560  720 .  Th e Crown  d id  n ot  s u gges t

th a t  th is  figu re wa s  n ot  cor rect  a n d  it  wa s  p res u m a bly

ver ified by th e fir s t  a ppella n t’s  a ccou n ta n ts .  Th e ba n k

ba la n ce m u s t  h a ve been  les s  th a n  th a t  figu re.  All th e
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in d ica t ion s  th erefore a re th a t  th e fir s t  a ppella n t  d id  n ot

reta in  th e fru its  of it s  cr im es .  Th e p roba b ilit ies  a re

overwh elm in g th a t  th ey were ta ken  by th e s econ d

a ppella n t , wh o m u s t  be m a de to d is gorge th em .  In  th e

circu m s ta n ces  I do n ot  th in k  th a t  a  ba s is  exis ts  to d is tu rb

th e s en ten ce im pos ed  on  th e fir s t  a ppella n t  by th e t r ia l

cou r t  in  res pect  of th e a ir  t icket  fra u d  cou n ts .

[42] In  res pect  of th e ta x fra u d , wh ich  in  th e even t  fa iled  in

its  ob ject  beca u s e th e fir s t  a ppella n t  d id  n ot  s u cceed  in

ob ta in in g a n  a s s es s m en t  ba s ed  on  th e low a m ou n t  of

ta xa b le in com e decla red , I do n ot  th in k  it  n eces s a ry to

in crea s e th e fin e im pos ed  by th e t r ia l cou r t .  In  th is  rega rd

I a m  m in dfu l of th e fa ct  th a t  th e LRA will, if s o m in ded , be

a b le to im pos e a dd it ion a l ta x on th e fir s t  a ppella n t  in  term s

of Divis ion  II of Pa r t  XI of Ch a p ter  IV of th e In com e Ta x Act

9  of 1993 , a s  a m en ded .
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[43] Th e b r ibery cou n ts  were clea r ly clos ely lin ked  to th e

fra u ds . Th e officia ls  were obviou s ly b r ibed  to en a b le th e

m on eys  overch a rged  u n der th e in voices  to be pa id  over  to

th e fir s t  a ppella n t .  In  th e cir cu m s ta n ces  th e m os t  s en s ib le

wa y to dea l with  th es e cou n ts  a s  fa r a s  th e fir s t  a ppella n t  is

con cern ed  is  to im pos e a  fin e a pproxim a tely equ a l to th e

a m ou n ts  of th e b r ibes  pa id , i.e. M220  000 on  th e fou r

br ibery cou n ts  ta ken  togeth er .

[44] I tu rn  n ow to dea l with th e s en ten ces  wh ich  s h ou ld  be

im pos ed  on  th e s econ d  a ppella n t .  Th e cr im es  h a ve been

con s idered  a bove. Accord in g to h is  cou n s el, h is  pers on a l

circu m s ta n ces were th e followin g:

(a ) h e wa s a  fir s t  offen der ;

(b ) th e ca s e wa s  pen d in g for  s even  yea rs  a n d  h e

wa s  th u s  s u b jected  to wh a t  a m ou n ts  to th e

ordea l of h a vin g ch a rges of th is  k in d  h a n gin g

over  h is  h ea d  for  a  len gth y per iod ;
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(c) h e is  th e b rea dwin n er  of h is  wife (wh o does

n ot  work) a n d  a  m in or  ch ild ;

(d ) h e is  s ick ly (h e h a s  a  h ea r t  p rob lem ) a n d

beca u s e of th e s t r in gen t  n a tu re of h is  ba il

con d it ion s  h e wa s  n ot  a llowed  to con s u lt

doctors  a s  requ ired .  (I a s s u m e th is  refers  to

doctors  ou ts ide Les oth o);

(e) h e wa s  s u b ject  to s t r in gen t  ba il con d it ion s

wh ich requ ired  h im  to repor t  to th e a n t i-

cor ru p t ion  offices  on  a  da ily ba s is  for  s even

yea rs  a n d  a s  a  res u lt  h e cou ld  n ot  lea ve

Les oth o to vis it  h is  elder ly a n d  a ilin g pa ren ts

in  In d ia .

[45] Th e th ird  fa ctor  in  th e Zin n tr ia d is  th e in teres ts  of

s ociety.  I th in k  th a t  it  is  clea r  th a t  it  is  n eces s a ry in  th e

in teres ts  of th is  cou n try, a n d  in deed  in  th e in teres ts  of

con s is ten cy, th a t  th e m es s a ge s en t  ou t  by th e p reviou s

ju dgm en ts  to wh ich  I h a ve r efer red  (wh ich , a s  I h a ve s a id ,

a re collected  in  th e Moch ebelele ca s e) s h ou ld  n ot  be d ilu ted
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or  ca n celled  ou t  by th e s en ten ces  im pos ed  on  th e s econ d

a ppella n t  in  th is  ca s e a s  wou ld  h a ppen  if th e s en ten ces

im pos ed  by th e t r ia l cou r t  were u ph eld . Th e ca s es  in

qu es t ion  h a ve m a de it  clea r  t h a t  offen ces  of th e s er iou s n es s

of th os e in  res pect  of wh ich  th e s econ d  a ppella n t  h a s  been

con victed  ca ll for  cu s tod ia l s en ten ces , cou p led  with  h ea vy

fin es  s o a s  to en s u re a s  fa r  a s  pos s ib le th a t  th e m on ey

wh ich  th e s econ d  a ppella n t  m a de a s  a  r es u lt  of th es e

offen ces  s h ou ld  be d is gorged . We do n ot  kn ow h ow m u ch

h e pers on a lly ga in ed  from  th e offen ces  h e com m it ted . Bu t

a s  I h a ve s a id  it  is  overwh elm in gly p roba b le th a t  th e fru its

of th e a ir  t icket  fra u d  cou n ts  were ta ken  ou t  of th e fir s t

a ppella n t  by th e s econ d  a ppella n t . We do n ot  kn ow h ow

m u ch  th e Crown  will be a b le to recover  of th e fin es  im pos ed

on  th e fir s t  a ppella n t  or  in deed  wh eth er  a n y a m ou n t  a t  a ll

will be recovered .  Nor  do we kn ow wh a t  fin e th e s econ d

a ppella n t  ca n  a fford  to pa y.  Th is  is  beca u s e h e h a s
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refra in ed  from  p la cin g th e n eces s a ry in form a t ion  before th e

Cou r t .

[46] Cou n s el for  th e s econ d  a ppella n t  s u bm it ted  th a t  th e

cou r t a quo’s  fa ilu re to con s ider  th e s econ d  a ppella n t ’s

ca pa city to pa y th e fin es  im pos ed  con s t itu ted  a

m is d irect ion .  I do n ot  a gree.  Th ere is  p len ty of a u th or ity

for  th e p ropos it ion th a t  a  ju d icia l officer  h a vin g decided  to

im pos e a  fin e ou gh t  to en qu ire a s  to th e m ea n s  of th e

a ccu s ed .  Bu t  th a t  is  th e ca s e wh ere th e pu rpos e of th e fin e

is  to keep  th e a ccu s ed  ou t  of p r is on : cf R v Nh la po 1954  (4 )

SA 56  (T) a t  58  G-H.  Bu t  in  m y op in ion  th a t  does  n ot  a pp ly

wh ere th e pu rpos e of th e fin e is  n ot  to keep  th e a ccu s ed

ou t  of p r is on  bu t  to en cou ra ge h im  to d is gorge s om e or  a ll

of h is  ill-got ten  ga in s .  As  I h a ve s a id  I do n ot  a gree with

th e t r ia l cou r t’s  a pproa ch  a s  fa r  a s  th e s en ten ces  im pos ed

on  th e s econ d  a ppella n t  a re con cern ed .  I do n ot  th in k  th a t
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th is  is  a  ca s e wh ere on e s h ou ld  s tr ive to keep  h im  ou t  of

p r is on .  Bu t  th is  is  a  ca s e wh ere on e s h ou ld  give h im  a n

in cen t ive to pa y ba ck  to th e Crown  th e p roceeds  of h is

cr im in a l a ct ivity.

[47] In  m y view th e a ppropr ia te s en ten ces  to im pos e on  th e

s econ d  a ppella n t  in  res pect  of th e offen ces  of wh ich  h e h a s

been  con victed  a re th os e s et  ou t  in  th e order  to be m a de.

[48] Th e followin g order  is  m a de:

1 . Th e a ppea ls  b rou gh t  by th e fir s t  a n d  s econ d
a ppella n ts  a re d is m is s ed .

2 . Th e cros s -a ppea l b rou gh t  by th e Crown  is
a llowed  s a ve a s  rega rds  th e a ppea l in  res pect
of th e s en ten ces im pos ed  on  th e fir s t
a ppella n t .

3 . Th e a cqu it ta ls  of th e fir s t  a n d  s econ d
a ppella n ts  on  cou n ts  428  to 431  a re s et  a s ide
a n d  s u bs t itu ted  in  th eir  s tea d  is th e followin g
order :
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‘Th e firs t  a n d  s econ d  a ccu sed a re
con victed  on cou n ts  428  to 431  a n d a re
sen ten ced  th ereon  a s  follows :

A Th e  fir s t  a c c u s e d  is  s e n t e n c e d  t o
a  fin e  o f M2 2 0  0 0 0  on  c ou n t s  4 2 8
t o  4 3 1  t a k e n  t oge t h e r .

B Th e  se c on d  a c c u s e d  is  s e n t e n c e d
t o  e igh t  ye a r s  im p r is on m e n t  on
c ou n t s  4 2 8  t o  4 3 1  t a k e n  t oge t h e r ,
s u c h  s e n t e n c e  t o  be  s e rve d
c on c u r re n t ly  wit h  t h e
im p r is on m e n t  im p os e d  on  c ou n t s
1 – 2 3 3  a n d  4 5 7 -5 0 3 .’

[49] Th e s en ten ces  im pos ed  by th e t r ia l cou r t  on  th e

s econ d  a ppella n t  a re s et  a s ide a n d  rep la ced  with  th e

followin g:

(A) On cou n ts  1–233  a n d  457-503  ta ken
togeth er , 8 yea rs  im pr is on m en t a n d  in
a dd it ion  a  fin e of M3 m illion  or  fou r
yea rs  im pr is on m en t ;

(B) On  cou n t  457A 3  yea rs  im pr is on m en t  to
be s erved  con cu rren t ly with  th e s en ten ce
of im pr is on m en t  im pos ed  on  cou n ts  1 -
233  a n d  457 -503 .
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