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SUMMARY
Defea t in g or  ob s tru ct in g th e en d s  of ju s t ice – m a gis t ra te in s er t in g
fa lse en try in  rem a n d record  in  cr im in a l ca se – wh eth er  d on e with
cr im in a l in ten t – sen ten ce – n eed  for  deter ren ce.

J UDGMENT

HOWIE, J A

[1] Ha vin g ea ch  m a de a  fa ls e en try in  th e p re-tr ia l rem a n d

record  of a  pen d in g cr im in a l ca s e, th e two a ppella n ts ,
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s ervin g m a gis tr a tes  on  th e s ta ff of th e Ma gis tra te’s  Cou r t ,

Ma s eru , were ch a rged  on  two  cou n ts  of defea t in g or

obs tru ct in g th e cou rs e of ju s t ice. Th ere were two cou n ts

on  th e ba s is  th a t  th ey h a d  a cted  with  com m on  pu rpos e

wh en  ea ch ’s  en try wa s  m a de.

[2 ] Ea ch  wa s  con victed  on  both  cou n ts  a n d  s en ten ced  to a

fin e of M10  000  on  ea ch  cou n t , th e s en ten ces  to ru n

con cu rren t ly.

[3 ] Th e a ppella n ts  h a ve a p pea led  a ga in s t  th eir

con vict ion s .  Th e Crown  h a s  cros s -a ppea led  a ga in s t  th e

s en ten ces , con ten d in g th a t  u n s u s pen ded  im pr is on m en t

s h ou ld  h a ve been  im pos ed .

[4 ] Du r in g 2005  two cr im in a l ca s es , in  wh ich  on e Ts elis o

Steven  Dla m in i (Dla m in i) wa s  on e of th e th ree a ccu s ed
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in volved  in  ea ch  ca s e, were b rou gh t  before va r iou s  of th e

Ma s eru  m a gis t ra tes  in clu d in g th e a ppella n ts  for  rem a n d

from  t im e to t im e.  In  ca s e 764 / 05  (764) Dla m in i wa s

a ccu s ed  n u m ber  th ree. In  ca s e 765 / 05  (765) h e wa s  th e

la s t  in  t im e to be join ed a s  a  co-a ccu s ed , a n d  wa s pos s ib ly

a ccu s ed  n u m ber  th ree th ere a s  well bu t  th e eviden ce is  n ot

con clu s ive in  th a t  res pect .  At  a ll t im es  releva n t  to th is

m a t ter  Dla m in i wa s  relea s ed  on  ba il.

[5 ] Dla m in i a n d  on e Peggy Th a keli were th e on ly a ccu s ed

com m on  to both  ca s es .  Ea ch  ca s e in volved  a  ch a rge of

fra u d  a n d  wa s  on e of a  s er ies  of s o-ca lled  a n t i-cor ru p t ion

ca s es , for  th e p ros ecu t ion  of wh ich  a  s pecia l a dm in is tra t ive

a n d  p ros ecu t in g s ta ff h a d  been  a s s em bled .  Th e ca s e files

were in  th e cu s tody of th e s en ior clerk  of th e cou r t  a n d

kep t  a pa r t  from  oth er  ca s e records .



4

[6 ] Th e m a gis tr a tes ’ rem a n d  orders  were h a n dwrit ten  on

pa ges  a t ta ch ed  to th e res pect ive ch a rge s h eets  a n d  s ou gh t

to record , in ter alia , wh ich  a ccu s ed  were before th e cou r t

(cou r t  bein g a  term  a ls o u s ed  wh en  th e rem a n d  in  fa ct  took

p la ce in  a  m a gis tra te’s  ch a m bers ), th e da te of rem a n d  a n d

th e da te to wh ich  th e m a t ter  wa s  pos tpon ed .  Clea r ly, th e

rem a n d  en tr ies  were pa r t  of th e officia l record  of ea ch  ca s e.

[7 ] On  occa s ion s  ca s es  764  a n d  765  were rem a n ded  by

th e s a m e m a gis tra te on  th e s a m e da y.  On e of th os e

occa s ion s  wa s  25  Au gu s t  2005  wh en  Ma gis t ra te Ra lebes e

officia ted .  In  ca s e 764  s h e m erely recorded  th a t  a ll th e

a ccu s ed  were before cou r t  a n d  th a t  th e ca s e wa s  rem a n ded

to 27  Sep tem ber  2005  pen d in g fu r th er  in ves t iga t ion .  In

ca s e 765  wh a t  s h e recorded  wa s  th is –

“On  25 / 8 / 05  a ll a ccu sed  a re before cou r t .  Mr . Kotele a ppea rs  for
Crown  a n d  h e a pp lies  for  th e with d ra wa l of th e ch a rges  a ga in s t  A3
Liteboh o Pu lu m o Ses oa n e a t  (s ic) th e in s t ru ct ion s  of th e DPP.
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Crt : Ch a rges  a ga in s t  A3  a re a ccord in gly with d ra wn .  Rem  to
27 / 9 / 05 .”

Mrs . Ra lebes e s ign ed  both  en tr ies .

[8 ] Th e on ly la ter  rem a n d  n ota t ion , iden t ica l in  ea ch  ca s e,

wh ich  is  of a n y releva n ce rea ds :

“On  th e 27 / 10 / 05  a ll (a ccu sed) n ot  (before) Cr t .  Rem  to 29 / 11 / 05
pen d in g set  d own .”

Con s equ en tly, in  n eith er  ca s e were th e rem a in in g a ccu s ed

brou gh t  before cou r t , s pecifica lly for  rem a n d , between  25

Au gu s t  2005  a n d  th e in d ictm en t  in  th e High  Cou r t  in

Febru a ry 2006  of Dla m in i a n d  Th a keli in  both  ca s es .

[9 ] In  th a t  in terven in g per iod  th e even ts  cru cia l to th e

Crown  ca s e in  th e p res en t  m a t ter  occu r red .  Fir s t ly, th e

fir s t  a ppella n t  in s cr ibed  th e followin g in s er t ion  between

Mrs . Ra lebes e’s  n ota t ion  a n d  s ign a tu re of 25  Au gu s t  2005
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in  ca s e 764 – “Bu t ch a rges  with dra wn  vs  A3  on ly.”  Crown

eviden ce refer red  to th es e words  a s  h a vin g been  “s qu eezed

in ” a n d  th a t  des cr ip t ion  is  n ot  in a ppropr ia te. In  th e con text

of ca s e 764  “A3” wa s  a n  u n m is ta ka b le referen ce to

Dla m in i.  Th a t  in s cr ip t ion  wa s  fa ls e a n d  wa s  a ppa ren t ly

in ten t ion a lly m a de.

[10] Su bs equ en tly Dla m in i ca m e to th e Ma s eru

Ma gis tra te’s  Cou r t  a n d  requ es ted  refu n d  of th e ba il m on ey

in  both  ca s es .  Th e Crown  eviden ce in  th is  rega rd  wa s  given

by Mrs . Ma n ts ebo Abia , a  clerk  of th e cou r t  em ployed  in

th e cr im in a l regis try.  Mrs . Abia  requ ired  h im  to pu t  h is

requ es t  in  ea ch  in s ta n ce in  wr it in g.  He d id  s o.  Th e

releva n t  docu m en ta t ion  s h ows  th a t  h e in s cr ibed  th e da te of

10  J a n u a ry 2006  on  h is  wr it ten  requ es ts .
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[11] Mrs . Abia  th en  d rew th e record  in  ea ch  ca s e a n d  took

th e docu m en ts  to th e a ccou n ts  office.  Th e clerk s  th ere

were n ot  p repa red  to a ct  on  wh a t  th ey a ppa ren t ly rega rded

a s  th e u n con vin cin g a ppea ra n ce of th e fir s t  a ppella n t’s

in s cr ip t ion .   Th ey wa n ted  th e en try to be wr it ten  m ore

clea r ly.  Mrs . Abia  s a id  s h e obs erved  th a t  th e la s t  en try in

th e rem a n d  record  of ca s e 764  wa s  on e da ted  27

Sep tem ber  2005  m a de by th e s econ d  a ppella n t  (th e deta ils

of wh ich I s h a ll m en tion  in  du e cou rs e).  Sh e th erefore

s ou gh t  th e s econ d  a ppella n t  a s  th e m a gis tr a te wh o s h ou ld

m a ke th e requ ired  re-record in g of th e a lleged  with dra wa l.

[12] Th e a ppella n ts  s h a red  a n  office.  In it ia lly Mrs . Abia

fou n d  on ly th e fir s t  a ppella n t  p res en t  wh o, wh en  told  of th e

a ccou n ts  clerk s ’ requ irem en t , s a id  th a t  h er  en try wa s  clea r

en ou gh .  However , wh en  even tu a lly th e s econ d  a ppella n t

ca m e to th e office Abia  told  h er  of th e s itu a t ion .  Th e
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s econ d  a ppella n t  th en  wrote “Ch a rges  with dra wn  a ga in s t

A3” a n d  s ign ed  h er  n a m e below th a t .  As  in  th e ca s e of th e

fir s t  a ppella n t ’s  in s cr ip t ion  th is  in s cr ip t ion  wa s  fa ls e.

Neith er  in s cr ip t ion  wa s  m a de on  th e s t ren gth  of

in form a tion  em a n a t in g from  th e s pecia l p ros ecu tor  a n d  in

n eith er  ca s e wa s  th e a ppella n t  a ct in g a s  th e rem a n d

m a gis tra te.  Th e u ps h ot , a ccord in g to th e Crown  ca s e, wa s

th a t  Dla m in i’s  ba il m on ey wa s  wron gly refu n ded  a n d  h e

eva ded  h is  High  Cou r t  p ros ecu t ion  for  s om e con s idera b le

t im e.  Hen ce th e p res en t  ch a rges .

[13] It  will be reca lled  th a t  25 Au gu s t  2005  wa s  th e la s t

occa s ion  on  wh ich  th e two ca s es  were rem a n ded , th a t  th e

da te to wh ich  th ey were pos tpon ed  wa s  27  Sep tem ber  2005

a n d  th a t  n on e of th e a ccu s ed  were in  fa ct  b rou gh t  u p  for

rem a n d  on  th e la t ter  da te.
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[14] Wh a t  d id  occu r  on  27  Sep tem ber – a n d  th is  wa s  on ly

in  res pect  of ca s e 764 – wa s  th a t  th e fir s t  a ccu s ed  (on e

Pa k is o Mpeta ) wa s  a lon e b rou gh t  to cou r t  a n d  a pp lied  to be

excu s ed  from  a t ten d in g rem a n ds .  Th e p ros ecu tor  wa s

Moja ben g Nta be (th en  Ms  Bin n s ) a n d  th e m a gis tra te wa s

th e s econ d  a ppella n t .  Th e a pp lica t ion  wa s  d is m is s ed .

Ha vin g recorded  th a t , th e s econ d  a ppella n t  rem a n ded  th e

a ccu s ed  to 27  October  2005  a n d  s ign ed  th is  en try.  Th is

wa s  th e la s t  en try wh ich  Mrs . Abia  cla im ed  to h a ve s een  on

th e record  of ca s e 764  wh en  Dla m in i ca m e for  h is  ba il

refu n d .

[15] Du r in g th e p re-tr ia l in ves t iga t ion  of th e p res en t  m a t ter

th e a ppella n ts  were wa rn ed  of th e pos s ib le ch a rges  a ga in s t

th em  a n d  in form ed  of th eir  r igh ts  to s ilen ce.  Th e occa s ion

wa s  a  m eet in g on  23  October  2006  between  th em , th e

Res iden t  Ma gis tra te (Mr . Moth ebe) a n d  th e Director
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Gen era l of th e Directora te of Corru p t ion  a n d  Econ om ic

Offen ces , Boroth o Ma ts os o.  Th e s econ d  a ppella n t  elected

to rem a in  s ilen t .  Th e fir s t  a ppella n t  p rovided  a n s wers  to

Ma ts os o’s  qu es t ion s .  Th e a dm is s ib ilit y of th os e a n s wers

h a s  n ever  been  in  is s u e.

[16] Th e record  of th e fir s t  a ppella n t’s  a n s wers , Exh ib it  F,

rea ds  a s  follows  (th e referen ces  to Lets ika  bein g to th e

s econ d  a ppella n t):

“With  rega rd  to th e en try m a de b y Lets ika  I wa s  with
h er , I a n d  Lets ika  ch ecked  th e record  a n d  fou n d  th a t
ch a rges  were  with d ra wn  a ga in s t  A3  in  a n oth er  record
wh ich  wa s  a lwa ys  pa ired  togeth er  with  th is  on e on
wh ich  I wrote.  I m a de th is  en try on  th e 27 / 09 / 05
a fter  rea lizin g th a t  Mr. Kotele h a d  a pp lied  for
with dra wa l of ch a rges a ga in s t  A 3 .

Qu e s t ion : Were you  in  Cou r t  wh en  th is  wa s  d on e?

An s we r : Yes  bu t  it  wa s  Ma gis t ra te Lets ika  wh o wa s  p res id in g, I
repea t  th a t  th e with d ra wa l wa s  m a de on  th e 27 / 09
a n d  wou ld  like to s t res s  th a t  it  is  p roper  a n d  n orm a l
th a t  a  m a gis t ra te ca n  correct  a n oth er  m a gis t ra te’s
record  a n d  th is  d oes  n ot  m a t ter  wh eth er  on e is  s it t in g
or  n ot .  Th ere is  n o n eed  to exp la in  to th e s it t in g
m a gis t ra te, wh en  th is  is  m a de I d id  th is  ch a n ge in  th e
Cou r t  of La w a n d  th e a ccu sed  a n d  th e La wyers  were
th ere.

Qu e s t ion : Wh a t  a ctu a lly h a ppen ed  on  th is  da y?
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An s we r : After  a n  a pp lica t ion , by th e firs t  a ccu sed  in  th a t  ca se
for  recu sa l from  rem a n d s  wa s  rejected  by Ma gis t ra te
Lets ika , sh e a sked  if th e a ccu sed  were a ll in
a t ten da n ce, on e of th e a ccu sed  sa id  th a t  Accu sed  No.3
wa s  n ot  p roper ly b efore th e cou r t  beca u se ch a rges
h a ve been  with dra wn  a ga in s t  h im .  Ma gis t ra te Lets ika
n oted  th en  th a t  ch a rges  h a ve been  with dra wn  a ga in s t
Accu sed  3 .  It  wa s  th en  th a t  I took  th e record  a n d
m a de a n  en try a ga in s t  Ma gis t ra te Ra lebese’s  s ign a tu re
th a t  th e ch a rges  h a ve been  with dra wn  a ga in s t  Accu sed
No. 3 .  Wh a t  I d id  wa s  ju s t  a  reflect ion  of wh a t  Lets ika
h a d  a lrea dy m a de in  h er  record of th a t  da y’s
p roceed in gs .  I d id  th is  ju s t  to correct  Ma gis t ra te
Ra lebese’s  om is s ion .

Qu e s t ion : Wh a t  do you  kn ow of th e en try m a de in  th e record  th a t
A3  in  th a t  record  is  Liteb oh o Pu lu m o a n d  for  th a t
m a t ter  is  clea r ly spelled  ou t  in  th e record ?

An s we r : To m y u n ders ta n d in g, Accu sed  3  wa s  Steph en
Dla m in i, th e Pu lu m o m en t ion ed  th ere cou ld  h a ve been
th e p rosecu tor  to m y ju d gm en t  n ot  th e a ccu sed , a b ove
a ll, th e record s  h a ve been  m u tila ted  a n d  I wa n t  to s ee
m y en tr ies  or  th es e en tr ies  th a t  I m a de in  th ese
record s .  All of th em  sh ou ld  be h ere s o th a t  th in gs
cou ld  be clea r .”

[17] In  s o fa r  a s  th e fir s t  a ppella n t  requ ired  to s ee a ll h er

en tr ies , th e rem a n d  records  form  pa r t  of th e t r ia l record .  It

h a s n ot  been  con ten ded  on  h er  beh a lf th a t  th ere wa s  a n y

oth er  en try by h er , or  a n y oth er  en try for  th a t  m a t ter ,

wh ich  h a s  a  bea r in g  on  th e ou tcom e of th e a ppea l.
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[18] Mrs . Nta be ga ve eviden ce for  th e Crown . Sh e s a id  th a t

on  27  Sep tem ber 2005  s h e wa s  th e p ros ecu tor , s ta n d in g in

for  Mr . Kotele, th e officia l a n t i-cor ru p t ion  p ros ecu tor  wh o

wa s  u n a va ila b le.  Sh e s a id  th a t  it  wa s  on ly th e fir s t

a ccu s ed  in  ca s e 764 , a  wom a n , th a t  wa s  before th e s econ d

a ppella n t  th a t  da y a n d  th e m a t ter  wa s  dea lt  with  in

ch a m bers .  Moreover  ca s e 764  wa s  th e on ly ca s e in volved

on  th a t  occa s ion .

[19] Un der  cros s -exa m in a t ion  s h e s a id  th a t  th e s econ d

a ppella n t  d id  en qu ire a s  to th e wh erea bou ts  of th e oth er

a ccu s ed  bu t  th a t  th e a ccu s ed  con cern ed  s a id  s h e d id  n ot

kn ow wh ere th ey were.  Mrs . Nta be s a id  th a t  th e a ccu s ed

d id  n ot  s a y th a t  on e of h er  co-a ccu s ed  h a d  been  d is ch a rged

a n d  th a t  th e s econ d  a ppella n t  d id  n ot  record  th a t  ch a rges

a ga in s t  a ccu s ed  n u m ber  th ree were with d ra wn .  It  wa s

th en  pu t  to h er  th a t  h a vin g been  in form ed  by th e s in gle
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a ccu s ed  p res en t  th a t  th e ch a rges  a ga in s t  a n oth er  a ccu s ed

in  th e ca s e h a d  been  with d ra wn , th e s econ d  a ppella n t

cou ld  fin d  n oth in g to th a t  effect  in  th e record  a n d  th a t  th is

p rom pted  a n oth er  m a gis tra te in  th e office (obviou s ly a

referen ce to th e fir s t  a ppella n t) to rea ch  for  a n oth er  record

th a t  wa s  on  th e ta b le, in  wh ich  it  wa s  fou n d  th a t  th ere wa s

in deed a  m in u te in d ica t in g th a t  ch a rges h a d  been

with dra wn , in  cou n s el’s  words , “a ga in s t  a n  a ccu s ed  3  in

th a t  record”. Th e witn es s ’ em ph a tic rep ly wa s  th a t n oth in g

of th e s or t  h a ppen ed .

[20] Cros s -exa m in a t ion  of Mrs . Nta be wen t  on  to in clu de

th e p ropos it ion  th a t  h a vin g fou n d  th is  referen ce to th e

with dra wa l in  th e oth er  ca s e th e fir s t  a ppella n t  th en  m a de

th e in s er t ion  wh ich  is  th e s u b ject  of th e ca s e a ga in s t  h er .

Mrs . Nta be den ied  th a t  th is  h a d  h a ppen ed  in  cou r t .  Sh e

s a id  th a t  a ll th a t  wa s  refer red  to th a t  da y wa s  ca s e 764  a n d
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on ly th e a pp lica t ion  for  excu s a l from  rem a n ds  wa s  u n der

con s idera t ion .  Th e witn es s  a ls o den ied  th a t  th e fir s t

a ppella n t  wa s  in  a n y wa y in volved  in  th es e p roceed in gs .

[21] Neith er  a ppella n t  tes t ified .

[22] It  is  p la in  from  a  s tu dy of th e eviden ce of Abia  a n d

Nta be th a t  th e a ccou n t  wh ich  th e fir s t  a ppella n t  ga ve to

Ma ts os o in  Exh ib it  F wa s  fa ls e in  s evera l im por ta n t

res pects .

[23] Firs t , s h e d id  n ot  in s cr ibe h er  en try a fter  th e s econ d

a ppella n t  h a d  a lrea dy m a de h ers .  Clea r ly, th e fir s t

a ppella n t’s  fa ls e en try wa s  a lrea dy on  th e record  of ca s e

764  before Dla m in i a pproa ch ed  Abia  for  h is  ba il m on ey.  It

th erefore p receded  th e s econ d  a ppella n t’s  en t ry.
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[24] Secon d , th e la t ter  en try wa s  m a de n ot  on  27

Sep tem ber  2005  a t  a ll bu t  a t  s om e la ter  s ta ge.  Mrs . Abia

s a ys  s h e took th e record  of ca s e 764  to th e s econ d

a ppella n t  beca u s e h er  m in u te of 27  Sep tem ber  wa s  th e

la tes t  en try.  It  follows  th a t  it  wa s  a lrea dy on  record  s om e

tim e before th e s econ d  a ppella n t’s  en try wa s  effected .

[25] Th ird , th a t  en t ry wa s  m a de in  th e a bs en ce of th e fir s t

a ppella n t .

[26] Fou r th , on  27  Sep tem ber  on ly th e fir s t  a ccu s ed  in  ca s e

764  wa s  p res en t  a n d  s h e s a id  n oth in g a bou t  th e

with dra wa l of ch a rges  a ga in s t  a  co-a ccu s ed .

[27] Fifth , on  Mrs . Abia ’s  eviden ce n o referen ce wa s  m a de

by eith er  a ppella n t  to th e record  in  ca s e 765 .  Nor  wa s  it

pu t  to h er  th a t  eith er  a ppella n t  refer red  to it  a s  con ta in in g
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th e s ou rce of th eir  a s s er t ion  (or  im pres s ion ) th a t  th e

ch a rges  a ga in s t  Dla m in i h a d  been  with dra wn .  Given  th e

ten or  of th eir  res pect ive cou n s el’s  cros s -exa m in a t ion  of

Mrs . Abia  a n d  Mrs . Nta be, on e m igh t  h a ve expected  th a t

lin e of qu es t ion in g.

[28] Sixth  a n d  in  a n y even t , th e a llega t ion  by th e fir s t

a ppella n t  in  Exh ib it  F th a t  s h e ch ecked  th e record  in  ca s e

765  a n d  fou n d  th a t  th e ch a rges  were with dra wn  a ga in s t A3

in  th a t  ca s e is  n ot  cred ib le.  Ha d  s h e been  a s  in ten t  on

bein g ca refu l a s  s h e con veyed , s h e wou ld  s u rely h a ve s een

th a t  th e pers on  wh os e ch a rges  were with dra wn  wa s  n ot

m erely refer red  to by n u m ber  bu t a ctu a lly n a m ed .  An d

th a t  pers on  wa s  n ot  Dla m in i.  It  wou ld  be lu d icrou s  to

s u gges t  th a t  a n  en try decla r in g th e with dra wa l of ch a rges

a ga in s t  Ses oa n e cou ld  wa rra n t  th e con clu s ion  th a t  th ey
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h a d , in  a n oth er  ca s e en t irely, been  with dra wn  a ga in s t

Dla m in i.

[29] Fin a lly, th e en try by th e s econ d  a ppella n t  wa s  m a d e

n ot  in  cou r t  bu t  in  ch a m bers .  Alth ou gh  “cou r t” d id  on

occa s ion  m ea n  ch a m bers  th e qu es t ion  pu t  to h er  by

Ma ts os o wa s  very s pecific: “Were you  in  cou r t  wh en  th is

wa s  don e?” a n d  u n m is ta ka b ly s h e a n s wered  th a t  both  th eir

en tr ies  were m a de “in  th e Cou r t  of La w a n d  th e a ccu s ed

a n d  th e La wyers  were th ere.”

[30] An  u n cer ta in ty th a t  th e eviden ce fa ils  com pletely to

res olve is  wh eth er  th e s econ d  a ppella n t’s  en try (a n d  th u s

th e a n ter ior  requ es t  for  h is  ba il m on ey by Dla m in i)

occu rred  s om e t im e between  h er  en try in ca s e 764  da ted

27  Sep tem ber  2005  a n d  th e n ext  en try, da ted  27  October

2005 , or  on  10  J a n u a ry 2006 , bein g th e da te on  Dla m in i’s
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writ ten  repa ym en t  requ es ts .  Mrs . Abia  s eem s  to h a ve h a d

a  con vin cin g rea s on  to a pproa ch  th e s econ d  a ppella n t  a s

th e a u th or  of th e m in u te da ted  27  Sep tem ber  2005

beca u s e h ers  wa s  th en  th e la s t  en try on  th e pa ge.  In  oth er

words  th e October  en try wa s  n ot  yet  th ere.  On  th e oth er

h a n d  if Dla m in i’s  requ es t  wa s  m on th s  ea r lier  th a n  J a n u a ry

2006  th ere s eem s  n o rea s on  wh y h e wou ld  h a ve pos t-da ted

h is  requ es t .  It  wou ld  on ly h a ve a t t ra cted , for  h im ,

in con ven ien t en qu iry.  However , th e u n cer ta in ty in  th is

rega rd  a dds  n ou gh t  to th e defen ce ca s e a n d  detra cts  in  n o

m ea s u re from  th e Crown  ca s e.

[31] Th ere ca n  be n o qu es t ion  bu t  th a t  th e fir s t  a ppella n t

ga ve Ma ts os o a  delibera tely fa ls e a ccou n t  of th e m a kin g of

h er  fa ls e en try in  th e record  of ca s e 764 .
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[32] Th a t  s h e m a de th a t  en try on  h er  own  in it ia t ive a n d

th a t  it  wa s  coin ciden ta lly d is covered  wh en  Dla m in i ca m e to

recla im  h is  ba il m on ey is  u n s u ppor ted  by a n y eviden ce a n d

is  im proba b le.

[33] Th e m os t  p roba b le in feren ce is  th a t  Dla m in i, h a vin g

h ea rd  on  25  Au gu s t  2005  th a t  th e ch a rges  in  ca s e 765

were with dra wn  a ga in s t  A3  (or  a ccu s ed  th ree, depen d in g

on  wh a t  words  Mrs . Ra lebes e u s ed), s ou gh t  to t a ke

a dva n ta ge of pos s ib le u n cer ta in ty u n der  wh ich  th e releva n t

officia ls  m igh t  la bou r  in  th is  rega rd  a s  to th e pos it ion  in

ca s e 764  a n d  th a t  it  wa s  h e wh o m a de a n  a pproa ch  to th e

fir s t  a ppella n t  to cor ru p t  th e r ecord , wh ich  s h e th en  d id .

[34] Sh e wa s , of cou rs e, en t it led  to rem a in  s ilen t  bu t  in

exercis in g th a t  r igh t  s h e ra n  th e r is k  th a t  a  pos s ib le

in n ocen t  exp la n a t ion by h er  wou ld  be left  u n ten dered .  In
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oth er  words  on e is  ju s t ified  in  in fer r in g th a t  h a d  th ere been

a n  in n ocen t  exp la n a t ion  s h e wou ld  h a ve given  it .  Th e

res u lt  m u s t  be th a t  th e m os t  p roba b le in feren ce ju s t

m en tion ed  becom es  th e on ly r ea s on a b le in feren ce.

[35] Th e fir s t  a ppella n t  wa s  a ccord in gly cor rect ly con victed

on  th e fir s t  cou n t .

[36] Th ere is  n o eviden ce th a t  it  wa s  a t  a n y t im e th e

com m on  pu rpos e of th e a ppella n ts  th a t  th e s econ d

a ppella n t  s h ou ld  m a ke a n y fa ls e en try on  eith er  ca s e

record .  Th e fir s t  a ppella n t  wa s  th erefore wron gly con victed

on  cou n t  two.

[37] Tu rn in g to th e ca s e a ga in s t  th e s econ d  a ppella n t , Mrs .

Abia ’s  eviden ce s h ows  th a t  th e a ccou n ts  office clerks

wa n ted  a  m a gis tra te to re-wr ite th e with dra wa l in s cr ip t ion
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clea r ly.  Un dou b ted ly th e s econ d  a ppella n t  wa s  m os t

u n wis e to com ply.  Sh e s h ou ld  h a ve requ ired  th a t  th e

s pecia l p ros ecu tor  p rovided  th e n eces s a ry a s s u ra n ce th a t

th e ch a rges  were with dra wn , a s  wa s  don e in  ca s e 765 .

In deed , it  is  s u s p iciou s  th a t  s h e com plied  s o rea d ily.

However , th ere is  n o eviden ce th a t  s h e kn ew wh y th e fir s t

a ppella n t’s  en t ry h a d  been  m a de a n d  th erefore n oth in g to

lin k  h er , even  by in feren ce, to Dla m in i.  Th ere is  th u s

in s u fficien t  to s h ow th a t  in  th e circu m s ta n ces  in  wh ich  s h e

m a de h er  fa ls e en try, even  if s h e m a de it  gros s ly n egligen t ly

a n d  ir regu la r ly, s h e wa s  a wa re of th e fa ls ity or  fores a w th e

rea l pos s ib ility of its  fa ls ity. A fortiori it  wa s  n ot  s h own  th a t

h er  in s cr ip t ion  wa s  m a de with  th e in ten t ion  a lleged  in  th e

in d ictm en t .

[38] It  follows  th a t  th e s econ d  a ppella n t  ou gh t  n ot  to h a ve

been  con victed  on  cou n t  two.  Fu r th erm ore, a s  th e eviden ce
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fa ils  to es ta b lis h  a  com m on  pu rpos e to m a ke th e fa ls e en try

wh ich  wa s  effected  by th e fir s t  a ppella n t , th e s econ d

a ppella n t  ou gh t  to h a ve been  a cqu it ted  on  cou n t  on e.

[39] Th ere rem a in s  th e m a t ter  of s en ten ce a s  rega rds  th e

fir s t  a ppella n t .

[40] Defea t in g or  a t tem p tin g to defea t  th e cou rs e of ju s t ice

in volves  a n  a t ta ck  on  th e s t ru ctu res  of la w a n d  order .  It  is

a  form  of cor ru p t ion .  Im pa ir in g th e p roper  cou rs e of a

cr im in a l t r ia l ca n  h a ve gra ve con s equ en ces  if a gu ilty

pers on were th ereby to es ca pe ju s t  pu n is h m en t .  Th e

res u lta n t  a dver s e im pa ct  on  s ociety wou ld  be s elf-eviden t .

Wh ere th e offen der  is  h ers elf a  m em ber  of th e m a gis tra cy

th e gra vity of th e s itu a t ion  is  a ggra va ted .  Wh en  a  pers on

wh o is  m ea n t  to u ph old  th e la w ca n n ot  be t ru s ted  to do s o

th e s a fety a n d  s ecu r ity of th e com m u n ity is  en da n gere d
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a n d  con fiden ce in  th e ju s t ice s ys tem  cor rodes .  In  th is

m a t ter  Dla m in i wa s  n ot  a ccu s ed  of violen t  cr im e a n d  h e

wa s , we kn ow, even tu a lly b rou gh t  to book .  Never th eles s

th e ca s e ca lls  for  a  s en ten ce wh ich  m a rks th e d is qu iet  with

wh ich  th is  Cou r t , on  beh a lf of s ociety, views  th e offen ce of

wh ich  th e fir s t  a ppella n t  h a s  been con victed .  Th a t

s en ten ce m u s t  n eeds  in clu de u n s u s pen ded  im pr is on m en t

s o th a t  oth ers  wh o m igh t  be in clin ed  to follow th e fir s t

a ppella n t’s  exa m ple, a n d  s h e h ers elf, m u s t  be a ppropr ia tely

deter red .

[41] We h a ve n ot  been  refer red  to r eleva n t  Les oth o ca s e la w

a n d  a re n ot  a wa re of a n y.  Sou th  Afr ica n  ca s es  in  recen t

yea rs  reflect  a  ju d icia l a t t itu de s u ita b ly con dem n a tory of

th os e in  officia l pos it ion s  wh o obs tru ct  th e du e cou rs e of

cr im in a l ju s t ice. Th ey s h ow u n s u s pen ded  im pr is on m en t  to

be wh olly fit t in g.  In S v W 1995  (1 ) SACR 606  (A) (a  pu b lic
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pros ecu tor ) five yea r s  wa s  im pos ed , two s u s pen ded ;  in S v

Ne wye a r 1995  (1 ) SACR 626  (A) (a  police con s ta b le) fou r

yea rs , two s u s pen ded ;  a n d  in S v Va n  Dyk 1998  (2 ) SACR

363 (W), th ree yea rs  im pr is on m en t .  Here, of cou rs e, th e

office h eld  by th e offen der  wa s  on e of grea ter  res pon s ib ility

th a n  th os e in volved  in  th e ca s es  cited .

[42] In  th e circu m s ta n ces  it  s eem s  to m e th a t  th ere is  th a t

degree of d is pa r ity between  th e s en ten ce im pos ed  on  th e

fir s t  a ppella n t  a n d  th e s en ten ce wh ich  th is  Cou r t  wou ld

h a ve im pos ed  wh ich  wa rra n ts  th e ca tegor is a t ion  of th e

im pos ed  s en ten ce a s  u n rea s on a b ly len ien t .  Appella te

in ter feren ce is  th erefore requ ired .

[43] Ha vin g rega rd  to a ll th e circu m s ta n ces  of th e m a t ter

th e cros s -a ppea l m u s t  s u cceed  in  th e ca s e of th e fir s t

a ppella n t .
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[44] Th is  Cou r t’s  order  is  a s  follows :

1 . Th e a ppea l of th e fir s t  a ppella n t  is  d is m is s ed
in  res pect  of cou n t  1  a n d  a llowed  in  res pect
of cou n t  2 .

2 . Th e a ppea l of th e s econ d  a ppella n t  is  a llowed
a n d  h er  con vict ion s  a n d  s en ten ces  a re s et
a s ide.

3 . Th e cros s -a ppea l in  th e ca s e of th e fir s t
a ppella n t  s u cceeds .  Th e s en ten ce im pos ed
on  th e fir s t  a ppella n t  on  cou n t  on e is  s et
a s ide.  In  it s  s tea d  th ere is  s u bs t itu ted  th e
followin g:

“Six  (6 ) ye a r s  im p r is on m e n t  o f wh ic h
t h re e  (3 ) ye a r s  is  s u s p e n d e d  fo r  5  ye a r s
on  c on d it ion  t h a t  t h e  a c c u s e d  is  n o t
c on vic t e d  o f d e fe a t in g o r  a t t e m p t in g
t o  d e fe a t t h e  e n d s  o f ju s t ic e
c om m it t e d  d u r in g t h e  p e r iod  o f
s u s p e n s ion .”

______________________
C.T. HOWIE

J USTICE OF APPEAL

I a gree:
_______________________

J .W. SMALBERGER
J USTICE OF APPEAL
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I a gree:
_______________________

D.G. SCOTT
J USTICE OF APPEAL

For  th e fir s t  a ppella n t : Adv M.E. Teele KC
For  th e s econ d  a ppella n t : Adv K.K. Moh a u  KC

For  th e Crown : Adv H.H.T. Woker


