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SUMMARY

Ba n k – lia b ility for  a ccep t in g a n d  h on ou r in g ch equ es  d ra wn  on  it ,
os ten s ib ly b y it s  cu s tom er – cu s tom er  a llegin g ch equ es  to be
forger ies – ba n k  den yin g ch equ es  in  fa ct  forger ies – wh eth er  forgery
proved .
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[1 ] Th e p la in t iff co-opera t ive s ociety wa s  a t  a ll releva n t

t im es  a  cu s tom er  of th e defen da n t  ba n k .  In  la te J u ly 2002

th e ba n k  a ccep ted  a n d  pa id  th ree ch equ es  (th e J u ly

ch equ es ).  Th e ch equ e form s  in  qu es t ion  bore th e ba n k ’s

n a m e a s  th e is s u er  of th e form s  a n d  th e p la in t iff’s  n a m e a s

dra wer .  Below th e p la in t iff’s  n a m e were two s ign a tu res .

Th e ch equ e n u m bers  were 986 , 991  a n d  993 . On  ea ch  th e

word  for ty wa s  s pelt  “FOURTHY”.

[2 ] In  th e fir s t  h a lf of Au gu s t  2002  th e ba n k  a ccep ted  a n d

pa id  th ree oth er  ch equ es  (th e Au gu s t  ch equ es ).  It  is

com m on  ca u s e or  n ot  d is pu ta b le th a t  th e Au gu s t ch equ es

were d ra wn  a n d  s ign ed  by two a u th or ized  s ign a tor ies  on

beh a lf of th e p la in t iff on  form s  from  a  ch equ e book  is s u ed

by th e ba n k  to th e p la in t iff.  Th e n u m bers  of th e Au gu s t

ch equ es  were a ls o 986 , 991  a n d  993 .  It  is  fu r th er  com m on
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ca u s e th a t  th e a m ou n ts  of th e J u ly ch equ es  were deb ited  to

th e p la in t iff’s a ccou n t .

[3 ] Allegin g th a t  th e J u ly ch equ es  were forger ies , th e

p la in t iff s u ed  th e ba n k  to recover  th e los s  occa s ion ed by

th e deb its  refer red  to.

[4 ] Th e ba n k’s  on ly defen ce wa s  a  den ia l th a t  th e J u ly

ch equ es  were forger ies .

[5 ] Th e m a t ter  ca m e before Hla joa n e J  in  th e High  Cou r t .

Th e p la in t iff led  th e eviden ce of its  s a les  m a n a ger , Ms .

Ma m oekets i Mon a pa th i Ma bu s e.  Th e ba n k  led  n o

eviden ce.  Th e lea rn ed  J u dge ga ve ju dgm en t  for  th e

p la in t iff, h en ce th is  a ppea l by th e ba n k . I s h a ll con t in u e

refer r in g to th e pa r t ies  a s  th ey were in  th e cou r t  below.
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[6 ] Es s en t ia lly, th e a rgu m en t  in  s u ppor t  of th e a ppea l is

th a t  with ou t  exp er t  eviden ce th e J u dge s h ou ld  n ot  h a ve

fou n d , a s  s h e d id , th a t  th e J u ly ch equ es  were forged .

[7 ] Th e eviden ce of Ms  Ma bu s e es ta b lis h ed  th e followin g

u n con trover ted  or  in con trover t ib le fa cts .  Sh e h ers elf

s ign ed  two of th e Au gu s t  ch equ es  a n d  s h e kn ew th e oth er

s ign a tu res  on  th os e ch equ es  to be th e s ign a tu res  of h er

fellow em ployees , Mrs . Mon a pa th i a n d  Mr . Kh a lem a .  Th e

s ign a tu res  on  a ll th e J u ly ch equ es  a ppea red  to be th os e of

Mrs . Mon a pa th i a n d  h ers elf.  However , s h e s a id  “th e

s ign a tu res  a re n ot  ou rs ”.  In em ph a s izin g th a t  s h e d id  n ot

s ign  th e J u ly ch equ es , s h e poin ted  ou t  th a t  s h e con clu ded

h er  s ign a tu re with  a  fu ll s top  wh ich  wa s  a bs en t  from  h er

a ppa ren t  s ign a tu re on  th e J u ly ch equ es .
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[8 ] Ms  Ma bu s e wen t  on  to in d ica te va r iou s  d ifferen ces  in

pr in t in g between  th e two s ets  of ch equ es .  Th e words

“Ma s eru  Ma in ” (th e b ra n ch ) a n d  th e p la in t iff’s  n a m e on  th e

J u ly ch equ es  a re in  a  d ifferen t  type fon t  from  th a t  u s ed  in

pr in t in g th os e n a m es  on  th e Au gu s t  ch equ es .  Th e word

“ka pa ” is  s pelt  with  a  ca p ita l “K” on  th e J u ly ch equ es  a n d  a

lower  ca s e “k” on  th e Au gu s t  ch equ es .  Sh e a dded  th a t  th e

J u ly ch equ e form s  h a d  per fora t ion s , wh ich  th e ba n k’s

ch equ e form s  d id  n ot .

[9 ] Fin a lly, on e h a s  th e gla r in g in a b ility of th e pers on  wh o

filled  in  th e J u ly ch equ es  to s pell “for ty” – s om eth in g on e

wou ld  n ot  expect  from  exper ien ced  officia ls  of a n

es ta b lis h ed  bu s in es s – a n d  th e im proba b ility th a t  th e ba n k

is s u ed  ch equ e form s  with  th e s a m e n u m bers .  Iden t ica l

n u m ber in g wou ld  obviou s ly p rom ote con fu s ion  in s tea d  of
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th e order lin es s  th a t  s equ en tia l n u m ber in g is  in ten ded  to

a ch ieve.

[10] Th e eviden ce th u s  s u m m a r ized  wa s  s u fficien t  to s h ow

th a t  th e J u ly ch equ es  were in deed  forger ies .  On e m igh t

a dd  th a t  a bs en t  a  ch a llen ge to th e witn es s ’ cred ib ility or

relia b ility, a n d  th ere wa s  n on e, th e eviden ce of a

h a n dwrit in g exper t  cou ld  n ot  h a ve ta ken  th e m a t ter

fu r th er .

[11] Th e lega l pos it ion  in  Sou th  Afr ica n  la w, a n d  th ere is  n o

ba s is  for  h old in g th a t  th e la w of Les oth o d iffers  in  th is

rega rd , is  th a t  wh en  th e s ign a tu re of th e d ra wer  of a

ch equ e wh o is  a  ba n k’s  cu s tom er  h a s  been  forged , it  is

p la ced  on  th e ch equ e with ou t  th e d ra wer’s  a u th or ity.

With ou t  s u ch  a u th or ity th e ba n k  pa ys  th e forged  ch equ e a t

its  own  r is k  a n d  it  m a y n ot  deb it  th e d ra wer’s  a ccou n t: s ee
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Tedco Ma n a gem en t  Services  (Pvt ) Ltd  v Gra in  Ma rket in g

Boa rd 1997  (1 ) SA 196  (ZSC) a n d  th e ca s es  cited  a t  206  A-

B.

[12] Th e a ppea l m u s t  a ccord in gly fa il a n d  it  is  d is m is s ed

with  cos ts .
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