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SUMMARY

Cla im  for  da m a ges  to m otor  veh icle – proof requ ired – da m a ges  n ot
es ta b lish ed – da m a ges  a wa rded  for  em otion a l sh ock – ca se for
su ch  da m a ges  n ot  m a de ou t – order  of High  Cou r t  a ltered  to on e of
a bs olu t ion  from  th e in s ta n ce.
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J UDGMENT

SMALBERGER, J A

[1] Th e res pon den t  (a s  p la in t iff) in s t itu ted  a ct ion  in  th e

High  Cou r t  a ga in s t  th e a ppella n ts  (a s  defen da n ts ) for

da m a ges  in  th e s u m  of M250  225 .33  p lu s  in teres t  a n d

cos ts .  His  a ct ion  a ros e ou t  of a n  in ciden t  th a t

occu rred  on  th e n igh t  of 23  J u n e 2007  wh en  th e

Corolla  s eda n  veh icle (“th e Corolla ”), belon gin g to, a n d

bein g d r iven  by, h im wa s  s h ot  a t  by m em bers  of th e

Les oth o Defen ce Force a n d  s everely da m a ged  by

gu n s h ot  fir e. For  con ven ien ce I s h a ll refer  to th e

pa r t ies  a s  in  th e cou r t  a  qu o.

[2 ] Th e t r ia l p roceeded  before Peete J .  Alth ou gh  in it ia lly

den ied , th e defen da n ts  con ceded  lia b ility in  th e cou rs e

of th e t r ia l lea vin g on ly th e qu a n tu m  of th e p la in t iff’s

da m a ges  in  is s u e.  At  th e con clu s ion  of th e t r ia l th e
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lea rn ed  t r ia l ju dge a wa rded th e p la in t iff M98  000 .00  in

res pect  of th e da m a ge to th e Corolla , a s  well a s  a n

a m ou n t  of M25 000 .00  for  “m en ta l s h ock  a n d

s u ffer in g”, togeth er  with  in teres t  a t  18 .5% from  da te of

ju dgm en t , a n d  cos ts  of s u it .  Th e defen da n ts  du ly

n oted  a n  a ppea l a ga in s t  th e a m ou n t  of da m a ges

a wa rded  to th e p la in t iff; th e p la in t iff in  tu rn  cros s -

a ppea led  a ga in s t  in ter es t  on ly bein g a wa rded  from  th e

da te of ju dgm en t .

[3 ] Th e la w is  clea r  with  rega rd  to h ow da m a ges  to a

veh icle a re to be a s s es s ed  in  a  m a t ter  s u ch  a s  th e

pres en t .  Th e n orm a l a n d  a pp ropr ia te m eth od  of doin g

s o wou ld  be to ca lcu la te th e d ifferen ce between  th e

m a rket  va lu e of th e veh icle con cern ed  before it  wa s

da m a ged , a n d  th e m a rket  va lu e th erea fter .  Fa ilin g

a greem en t , th e before a n d  a fter  va lu e of th e veh icle
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wou ld  h a ve to be p roper ly es ta b lis h ed  by a dm is s ib le

eviden ce.  An oth er  a ppropr ia te m eth od , a n d  on e

frequ en tly a pp lied , is  to ta ke a s  th e m ea s u re of

da m a ges  th e rea s on a b le cos t  of res tor in g th e veh icle to

its  or igin a l (p re-da m a ged) con d it ion .  However , th e cos t

of repa irs  a s  a  m eth od  to es ta b lis h  da m a ges  wou ld  n ot

be a ppropr ia te if s u ch  cos t  wou ld  clea r ly be in  exces s

of th e d im in u tion  in  va lu e of th e veh icle.  By wa y of

illu s tra t ion , if a  veh icle with  a  va lu e of M50  000 .00  is

da m a ged , a n d  th e rea s on a b le cos t  of repa irs  wou ld

a m ou n t  to M100  000 .00 , th e la rger  a m ou n t  ca n  clea r ly

n ot  be recovered  a s  da m a ges . (See ERASMUS v DAVIS

1969  (2 ) SA (AD) 1 a t , in ter a lia , 9  A-D; 17 F-H; 18 C-

E, a  ca s e con s is ten t ly followed  in  Sou th  Afr ica , a n d  s ee

a ls o MARGARET KHAPHWIYO v MAPITSO KHOJ ANE

1995-1996  LLR-LB 299  a t  302 .)
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[4 ] As proof of th e p la in t iff’s  da m a ges  in  res pect  of th e

Corolla  th e p la in t iff’s  cou n s el h a n ded  in qu ota t ion s

from  th ree d ifferen t  pa n el bea ters / repa irers .  Th e

qu ota t ion s  were for  M100  255 , M98 724  a n d  M95 628

res pect ively.  Th a t for  M100 255  from  Les oth o Nis s a n

wa s  s u ppor ted  by a  witn es s  s ta tem en t  from  Mr. An a n d

J u ga r , th e s ervice m a n a ger  of Les oth o Nis s a n , wh os e

s ta tem en t  wa s  a dm it ted  by con s en t .  Alth ou gh  th e

witn es s  d id  n ot  s pecifica lly s ta te th a t  th e qu ota t ion

repres en ted  th e rea s on a b le cos t  of repa irs  to th e

Corolla , on e ca n  in fer  in  fa vou r  of th e p la in t iff th a t to

h a ve been th e ca s e.  Th e oth er qu ota t ion s  were n ot

con firm ed  by eviden ce. Th e t r ia l ju dge res or ted  to th e

s im ple exped ien t  of ta k in g th e a vera ge of th e th ree

qu ota t ion s  (wh ich  in  a n y even t  wa s  im perm is s ib le) a n d

a wa rded th e p la in t iff a n  a m ou n t  of M98 000  in  res pect

of da m a ge to th e Corolla .  In  th a t  h e er red .
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[5 ] Th e p la in t iff tes t ified  th a t  h e h a d  bou gh t  th e Corolla  (a

2004  m odel) for  M90 000  a t  th e begin n in g of 2007 .

Th e veh icle wa s  da m a ged  s om e s ix m on th s  la ter  wh en

(s u b ject  to eviden ce in d ica t in g th e con tra ry) its  va lu e

wou ld  p roba b ly h a ve been  les s  th a n  a t  th e t im e of

pu rch a s e.  No eviden ce wa s  led  a s  to its  m a rket  va lu e

im m edia tely before th e in ciden t , or  of its  res idu a l va lu e

a fter  th e in ciden t .  Th e fa ct  th a t  it  wa s  ca pa b le of

repa ir  wou ld  s u gges t  th a t  it  m u s t  h a ve h a d  a

rea s on a b le res idu a l va lu e.  Qu ite clea r ly th e a m ou n t

a wa rded  to th e p la in t iff s u bs ta n t ia lly exceeded  th e

d im in u tion  in  va lu e of th e Corolla .  In  th e

circu m s ta n ces  h e wa s  n ot  en t it led  to da m a ges  in  th e

a m ou n t  a wa rded  to h im .  Nor  is  it  pos s ib le to

determ in e on  th e eviden ce wh a t  da m a ges  h e a ctu a lly

s u ffered .  It  follows th a t  th e p la in t iff fa iled  to p rove h is

los s  con s equ en t  u pon  th e da m a ge to th e Corolla . Th is
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is  a n  u n for tu n a te res u lt in  a  m a t ter  th a t  s h ou ld  h a ve

been  ca pa b le of ea s y p roof in  th e cou r t  a  qu o.  It  is

in exp lica b le th a t  th e n eces s a ry eviden ce wa s  n ot  led ,

or  en cou ra ged  by th e ju dge a  qu o in  th e in teres ts  of

doin g ju s t ice between  th e pa r t ies .

[6 ] Un for tu n a tely for  th e p la in t iff h e ca n  a ls o n ot  s u cceed

in  h is  cla im  for  da m a ges  for  “m en ta l s h ock  a n d

s u ffer in g”, or  “em otion a l s h ock” or  “n ervou s  s h ock”, a s

it  is  m ore com m on ly refer red  to.  On e of th e

requ irem en ts  for  s u ch  a  cla im  to s u cceed  is  th a t  th e

cla im a n t  m u s t  be s h own  to h a ve s u ffered  s om e

iden t ifia b le p s ych ia tr ic in ju ry or  illn es s  a s  a

con s equ en ce of th e even t  givin g r is e to h is  cla im  (s ee

OFFICER COMMANDING ROMA POLICE AND

OTHERS v J OSIASE ROBOTSE KHOETE AND

ANOTHER C of A (CIV) 70 / 2011 , ju dgm en t  delivered
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on  27  Apr il 2012 , a t  pa ra  [13], a n d  a u th or it ies  th ere

cited ).  Da m a ges  a re n ot  recovera b le for in s ign ifica n t

n ervou s  s h ock  of s h or t  du ra t ion  wh ich  h a s  n o

s u bs ta n t ia l effect  on  th e h ea lth  of th e pers on

con cern ed .  Bein g s h ot  a t  wou ld  u n dou b ted ly h a ve

been  a n  u n p lea s a n t  a n d  d is tr es s in g exper ien ce for  th e

p la in t iff, bu t  it  wou ld  h a ve been  of rela t ively s h or t

du ra t ion , a n d  th ere is  n o eviden ce th a t  h e s u ffered  a n y

con s equ en tia l ps ych ia tr ic in ju ry or  illn es s .  By h is  own

a dm is s ion  h e d id  n ot  even  feel th e n eed  to con s u lt  a

doctor .  He th erefore fa iled  to m a ke ou t  a  ca s e for

da m a ges  for  n ervou s  s h ock .

[7 ] In  th e circu m s ta n ces  th e a ppropr ia te order  in  th e

cou r t  below s h ou ld  h a ve been  on e of a bs olu t ion  from

th e in s ta n ce.  Th e a ppea l th erefore s u cceeds . It  is  to

be h oped  th a t  th e pa r t ies  will a r r ive a t  a  s et t lem en t  of
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th is  m a t ter , m ore pa r t icu la r ly on e th a t will n ot  bu rden

a n  in n ocen t  a n d  des ervin g p la in t iff u n du ly with  cos ts .

[8 ] Th e con clu s ion  to wh ich  I h a ve com e ren ders  it

u n n eces s a ry to con s ider  th e cros s -a ppea l.  In  a n y

even t  th ere is  n o m er it  in  th e cros s -a ppea l. Th e t r ia l

ju dge wa s  cor rect  in  on ly a wa rd in g da m a ges  from  th e

da te of ju dgm en t .

[9 ] Th e followin g order  is  m a de:

1 . Th e a ppea l is  a llowed  with  cos ts .

2 . Th e ju dgm en t  of th e cou r t  a  qu o is  s et  a s ide

a n d th e followin g order is  s u bs t itu ted in  its

s tea d :

“Th e  d e fe n d a n t s  a re  a bso lve d  from  t h e
in s t a n c e  wit h  c os t s ” .

3 . Th e cros s -a ppea l is  d is m is s ed  with  cos ts .
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