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SUMMARY
High  Cou r t – ord in a ry a n d con s t itu t ion a l ju r isd ict ion – High  Cou r t
Ru les  1980  a n d  Con s t itu t ion a l Lit iga t ion  Ru les  2000  a pp lica b le to
th e in voca t ion  of it s  ord in a ry a n d  con s t itu t ion a l ju r is d ict ion
respect ively – con s t itu t ion a l is su e ra ised – Con s t itu t ion a l Lit iga t ion
Ru les  to be followed – con sequ en ce of fa ilu re to d o s o.
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J UDGMENT

SMALBERGER, J A:

[1 ] In  term s  of s ect ion  119  (1 ) of th e Con s t itu t ion  of

Les oth o th e High  Cou r t  h a s  u n lim ited  or igin a l

ju r is d ict ion  to h ea r  a n d  determ in e a n y civil a n d

cr im in a l p roceed in gs  (wh a t  m a y be term ed  its

“ord in a ry ju r is d ict ion ”).  In  a dd it ion  it  h a s  “s u ch

ju r is d ict ion  a n d  powers  a s  m a y be con fer red  on  it  by

th is  Con s t itu t ion  or  by or  u n der  a n y oth er  la w.”  In

th is  res pect  s ect ion  22  (2 ) of th e Con s t itu t ion  con fers

or igin a l ju r is d ict ion  on  th e High  Cou r t  to h ea r  a n d

determ in e a n y a pp lica t ion  m a de by a n y pers on  wh o

a lleges  a  con tra ven t ion , or  a  likely con tra ven t ion  in

rela t ion  to h im , of th e p rovis ion s  of s ect ion s  4  to 21

in clu s ive of th e Con s t itu t ion  (wh a t  I s h a ll refer  to a s  it s

“con s t itu t ion a l ju r is d ict ion ”).  Wh ile it  is  cor rect  to s a y

th a t  Les oth o h a s  n o s pecia lly des ign a ted
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Con s t itu t ion a l Cou r t , it  a ppea rs  to be gen era lly

a ccep ted  th a t  wh en  th e High  Cou r t  exercis es its

con s t itu t ion a l ju r is d ict ion  it  s its  a s  a  Con s t itu t ion a l

Cou r t  (s ee eg MOHAU MAKAMANE v MINISTRY OF

COMMUNICATIONS SCIENCE AND TECHNOLOGY C

of A (CIV) No.27 / 2011  (u n repor ted) pa ra  1 ).  Th e

Con s t itu t ion  th erefore en vis a ges  th e High  Cou r t  s it t in g

a s  s u ch  in  th e exercis e of it s  ord in a ry ju r is d ict ion , a n d

a s  a  Con s t itu t ion a l Cou r t  in  th e exercis e of it s

con s t itu t ion a l ju r is d ict ion .

[2 ] Th e High  Cou r t  Ru les  1980 , m a de by th e Ch ief J u s t ice

u n der  s ect ion  16  of th e High  Cou r t  Act  1978 , regu la te

a n d  p res cr ibe th e p rocedu re a n d  p ra ct ice to be

followed  in  th e High  Cou r t  in  a ll ca u s es  or  m a tters

fa llin g with in  its  ord in a ry ju r is d ict ion .  In  2000  th e

Ch ief J u s t ice, in  th e exercis e of th e powers  con fer red
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u pon  h im  by s ect ion s  22  (6 ) a n d  69  (5 ) of th e

Con s t itu t ion , m a de a n d  pu b lis h ed  th e Con s t itu t ion a l

Lit iga t ion  Ru les  2000  with  res pect  to th e p ra ct ice a n d

procedu re of th e High  Cou r t  in  th e exercis e of its

con s t itu t ion a l ju r is d ict ion .  In  term s  of th e

in terp reta t ion  p rovis ion  of th os e ru les  (ru le 2 ) “Cou r t

m ea n s  th e High  Cou r t  es ta b lis h ed  by s ect ion  119  of

th e Con s t itu t ion  a n d  exercis in g its  ju r is d ict ion  u n der

s ect ion  22  of th e Con s t itu t ion .” Sin ce 2000 , th erefore,

th ere h a ve exis ted  two pa ra llel s ets  of ru les , on e s et

a pp lica b le to m a t ters  in  wh ich  th e High  Cou r t

exercis es  it s  ord in a ry ju r is d ict ion , a n d  a n oth er  wh ere

its  con s t itu t ion a l ju r is d ict ion  is  in voked . On  th e fa ce

of it  th ere is  a  la cu n a  wh ich  wou ld  n ot  a ppea r  to be

covered  by eith er  s et  of ru les  a n d  wh ich  m a y n eed  to

be rem edied  in  fu tu re.  Wh a t  p rocedu re is  to be

followed  wh en  a  m a t ter cor rect ly com m en ced  in  th e
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High  Cou r t  exercis in g its ord in a ry ju r is d ict ion  is  m et

with  a  defen ce wh ich in vokes  th e cou r t’s  con s t itu t ion a l

ju r is d ict ion ? However , th is  is  a  m a t ter  wh ich  n eed  n ot

con cern  u s  in  th e p res en t  a ppea l.

[3 ] In  term s  of s ect ion  12  of th e High  Cou r t  Act  th e Ch ief

J u s t ice “s h a ll regu la t e th e d is tr ibu t ion  of bu s in es s  in

th e Cou r t , a n d  a ll a ct ion s  a n d  p roceed in gs  before th e

Cou r t  s h a ll be h ea rd  a n d  determ in ed  by a  s in gle ju dge,

u n les s  th e Ch ief J u s t ice oth erwis e d irects .”  Th is

wou ld  p res u m a bly a pp ly wh en  th e High  Cou r t  is

fu n ct ion in g eith er  u n der  it s  ord in a ry ju r is d ict ion  or

u n der  its  con s t itu t ion a l ju r is d ict ion .

[4 ] A pra ct ice a ppea rs  to h a ve grown  u p , a t  lea s t  over  th e

la s t  12  yea rs , th a t  wh ere th e High  Cou r t  exercis es  its

con s t itu t ion a l ju r is d ict ion  in  a  m a t ter  wh ich  in volves  a
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ch a llen ge to th e con s t itu t ion a lity of legis la t ion  or

delega ted  legis la t ion , th e m a t ter  is  h ea rd , wh ere

pos s ib le, by a  Ben ch  com pr is in g th ree ju dges – s ee eg

SOLÉ v CULLINAN NO AND OTHERS LAC (2000 -2004)

572 ; TŚĒPĒ v INDEPENDENT ELECTORAL

COMMISSION AND OTHERS LAC (2005 -2006) 169 ;

MINISTER OF LABOUR AND EMPLOYMENT AND

OTHERS v TŚEUOA LAC (2007 -2008) 289 ;

MAKAMANE’s  ca s e (s u pra ) a n d , m ore recen t ly

TŚENOLI NO v THE LESOTHO REVENUE AUTHORITY

AND OTHERS C of A (CIV) 25 / 2011 .  Lit iga n ts  will

th erefore h a ve com e to expect  th a t  s u ch  m a tters  will

be h ea rd  by th ree ju dges  of th e High  Cou r t  a n d , in  th e

even t  of th e m a tter  com in g on  a ppea l to th is  Cou r t , by

a  Fu ll Ben ch  of five ju dges  of th is  Cou r t .
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[5 ] Th is  s om ewh a t  lon g, bu t  n eces s a ry, in t rodu ct ion

br in gs  m e to th e pres en t  a ppea l.  On  30  J u n e 2009  th e

Ch ief J u s t ice is s u ed  th e High  Cou r t  (Am en dm en t)

Ru les  wh ich  a m en ded  ru les  5 , 6 , 7 , 9 , 27  a n d  3 6  a n d

in s er ted  a  n ew ru le 61 .  Th e a m en dm en t  p rovided  for  a

wide ra n ge of u n con tes ted  m a t ters  to be h ea rd  by a

regis tra r  or depu ty-regis tra r  in s tea d  of a  ju dge.  Th ey

in clu ded  u n oppos ed  m otion s , ba il a pp lica t ion s ,

h ea r in g u n oppos ed  d ivorce m a t ters  a n d  a r res t in g

s u s pects  de fu ga , m a tters  wh ich  u n t il th en  h a d  been

dea lt  with  by a  ju dge.

[6 ] On  18  Ma rch  2010  th e res pon den t  (th e La w Society, a s

a pp lica n t) b rou gh t  a n  u rgen t  a pp lica t ion  in  wh ich  it

s ou gh t , in ter  a lia , th e followin g relief a ga in s t  th e

a ppella n ts  (res pon den ts  in  th e cou r t  below):
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“2 . [Th a t  a  ru le] n is i be is su ed  retu rn a b le on  a  da te a n d

t im e determ in ed  by th e a bove Hon ou ra b le Cou rt

ca llin g u pon  respon den ts  to s h ow ca u se, if a n y, wh y

a n  order  in  th e followin g term s  sh a ll n ot  be m a de

fin a l:-

(a ) Th e pu rp or ted  gra n t in g of a d ju d ica t ive a u th or ity
a n d  or  ju d icia l p owers  on  th e 2 n d a n d  3 rd

resp on den ts  b y th e Firs t  Resp on den t  s h a ll n ot  be
decla red  n u ll a n d  void a n d  of n o force a n d  effect .

(b ) Th e High  Cou r t  (Am en dm en t) Ru les  200 9  pu rsu a n t
to wh ich  th e 1 s t Res pon den t  pu rp or t s  to su b s t itu te
regis t ra r  for  ju d ge in  respect  of a d ju d ica t ive
fu n ct ion s  to h ea r  a n d  determ in e m a t ters  or  ca ses
m en t ion ed  th ereu n der  sh a ll n ot  be decla red
in opera t ive in a s m u ch  a s  th ey a re u lt ra  vires  u n der
sect ion  131  (a ) of th e Con s t itu t ion  rea d  with  Sect ion
5  of th e High  Cou r t  Act  No. 5  of 1978 .

(c) Firs t  resp on den t  sh a ll n ot  be decla red  to h a ve n o
a u th or ity to delega te ju d icia l p owers  a n d
a d ju d ica t ive fu n ct ion s  to th e 2 n d a n d  3 rd

resp on den ts .

(d ) 2 n d Res p on den t  a n d  h er  a s s is ta n ts  a n d  depu t ies
sh a ll n ot  be res t ra in ed  a n d  in terd icted  from
exercis in g a n y ju d icia l p owers  a n d  a d ju d ica t ive
fu n ct ion s  a ga in s t  ligiga n ts  con tra ry to Sect ion 12
(1 ) a n d  (8 ) a n d  sect ion  118  (2 ) of th e Con s t itu t ion .

(e) An y a lloca t ion of work  by th e fir s t  resp on den t  to th e
2 n d resp on den t  togeth er  with  h er  depu ty a n d
a s s is ta n ts  a n d  th eir  perform a n ce in  term s  of th e
High  Cou r t (Am en d m en t) Ru les  2009  s h a ll n ot  be
s ta yed  pen d in g th e ou tcom e of th e p resen t
a pp lica t ion .

(f) 1 s t Respon den t  a n d  oth er s  sh a ll n ot  pa y cos t s
h ereof in  th e even t  of opp os it ion .”
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Th e a pp lica t ion  wa s  oppos ed  by th e a ppella n ts .

[7 ] In  b r in gin g its  a pp lica t ion  th e La w Society in voked  th e

ord in a ry ju r is d ict ion  of th e High  Cou r t  a n d  p roceeded

u n der  th e High  Cou r t  ru les .  Th e m a t ter  wa s  du ly

a s s ign ed  a  referen ce n u m ber – CIV/ APN/ 149 / 10 –

wh ich  des ign a ted  it  a s  bein g dea lt  with  in  th a t

m a n n er .  In its a pp lica t ion th e La w Society

com pla in ed , in  pa ra gra ph 5 .2 .9 of it s  fou n d in g

a ffida vit  depos ed  to by th e s ecreta ry of its  cou n cil, th a t

“th e Ch ief J u s t ice h a s  s u bs t itu ted  Regis t ra rs  a n d

As s is ta n t  Regis tra rs  for  J u dges  in  term s  of th e High

Cou r t  Am en dm en t  Ru les  2009 , to exercis e ju d icia l

powers  a n d  per form  a d ju d ica t ive fu n ct ion s  con tra ry to

th e Con s t itu t ion a l a n d  lega l im pera t ives  u n der  th e

Con s t itu t ion  a n d  th e High  Cou r t  Act 1978”.  Th is

pres a ged  a n  a t ta ck  on  th e con s t itu t ion a lity of th e High

Cou r t (Am en dm en t) Ru les . Th e pu rpos e of th e
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a pp lica t ion  wa s  clea r ly to s t r ike down  s u bord in a te

legis la t ion  a s  bein g con tra ry to th e Con s t itu t ion .

[8 ] In  pa ra gra ph  6 .1  of h er  a n s wer in g a ffida vit  th e

Regis tra r  of th e High  Cou r t , Mrs . M.P. Sekoa i (th e

s econ d  a ppella n t) ra is ed  th e is s u e of ju r is d ict ion  in  th e

followin g term s :

“6 .1 I den y th a t  th e High  Cou rt  in  its  or igin a l

ju r is d ict ion  ca n  h ea r  th is  m a tter .  Th e d is pu te

rela tes  to th e in terp reta t ion  of th e Con s t itu t ion

a n d  a lleged  con flict  between  th e Con s t itu t ion

a n d  th e a m en ded High  Cou rt  Ru les .  Th e on ly

Cou rt  wh ich  h a s  ju r isd ict ion  to h ea r it  is  th e

Con s t itu t ion a l Cou rt .”

Th e La w Society’s res pon s e to th a t , in  pa ra gra ph  3 .1  of

its  rep lyin g a ffida vit , wa s  to den y:

“th a t  th ere is  a  Con s t itu t ion a l Cou rt  in  Les oth o; th e

correct  pos it ion  is  th a t  th e Con s t itu t ion  con fers  th e
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ju r is d ict ion  to in terp ret  a n d  en force its  p rovis ion s

on  th e High  Cou rt .  Con sequ en tly, th e High  Cou rt

ca n  dea l with  th is  m a tter  in its  con s t itu t ion a l

ju r is d ict ion ”.

As  th is  ju dgm en t  is  con cern ed  on ly with  wh a t m a y be

term ed th e ju r is d ict ion  is s u e th ere is n o n eed  to

tra vers e th e con ten t ion s  a n d  cou n ter -con ten t ion s  in

th e va r iou s  a ffida vits  rela t in g to th e m er its  of th e La w

Society’s  a pp lica t ion .

[9 ] Th e m a t ter  ca m e before Mon a pa th i J .  It  is  com m on

ca u s e th a t  th e is s u e of ju r is d ict ion , a n d  wh eth er  th e

a pp lica t ion  s h ou ld  be h ea rd  by a  pa n el of th ree ju dges ,

wa s  s pecifica lly ra is ed  a n d  a rgu ed .  It  is  a ls o com m on

ca u s e th a t  h e wa s  refer red  to th e rem a rks  of

Nom n gcon go J in  th e ca s e of MAMATETE

MORIENYANE v NQOSA MORIENYANE a n d  OTHERS

CIV/ APN/ 204 / 2003  (u n repor ted), ju dgm en t  delivered
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on  2  J u ly 2004 .  Th a t  ca s e in volved  a  ch a llen ge to th e

con s t itu t ion a lity of s ect ion  3  (b ) of th e Adm in is tra t ion

of Es ta tes  Procla m a tion  19  of 1935 .  In  th e cou rs e of

h is  ju dgm en t  th e lea rn ed  ju dge rem a rked (a t  pa ge 9 ):

“Now I h a ve to a dver t  to a n oth er  a s pect  wh ich  wa s

n ot  specifica lly ra is ed  n or wa s  a rgu ed  before m e a n d

th a t  is  th e p rocedu re a dop ted  in  m a kin g th is

con s t itu t ion a l ch a llen ge to th e la w.  I con s ider  th is

im porta n t  en ou gh  to exp res s  m y views  on  it , in  s p ite

of th e view I ta ke of th is  ca se wh ich  will s oon  be

a ppa ren t .”

After  refer r in g to va r iou s  p rovis ion s  of th e Con s t itu t ion

a n d  th e a dven t  of th e Con s t itu t ion a l Lit iga t ion  Ru les ,

Nom n gcon go J  wen t  on  to expres s  th e followin g views :

“Th u s  th e cou r t  s it t in g in  its  con s t itu t ion a l

ju r is d ict ion  s h ou ld  be d is t in gu is h ed  from  th e cou rt

s it t in g in  its  ord in a ry civil or  cr im in a l ju r is d ict ion .

In  th a t  ju r is d ict ion  its  p rocedu re a n d  p ra ct ice is

govern ed  by s epa ra te ru les .  It  is  th erefore n ot
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proper  in  m y view to lu m p  togeth er  in  on e

a pp lica t ion  con s t itu t ion a l a s  well a s  ord in a ry

red res s . It  m a y well be th a t it  wou ld  be con ven ien t

to a rgu e th e two togeth er  wh ere for  in s ta n ce on e

relief depen ds  on  th e oth er , bu t  th a t  is  a  m a tter  of

th e d irect ion of th e cou r t  h ea r in g th e m a tter  in  its

p roper  ju r isd ict ion  u n der  th e releva n t  ru les .

It  wou ld  s eem  th erefore th a t  th e con s t itu t ion a l

ch a llen ge is  n ot p roper ly before m e – th is  cou rt

s it t in g a s  it  is , in  its  ord in a ry civil ju r is d ict ion .”

[10] Mon a pa th i J h ea rd  fu ll a rgu m en t  in  rela t ion  to both

th e ju r is d ict ion  is s u e a n d  th e m er its .  On  29

Sep tem ber  2011  h e delivered  a n  ora l ru lin g a n d

gra n ted  th e La w Society’s  a pp lica t ion  with  cos ts .

Accord in g to th e n ote ta ken  down  by th e a ppella n ts a t

th e t im e of th e ru lin g (th e a ccu ra cy of wh ich  is  n ot  in

d is pu te) th e lea rn ed  ju dge s a id , in ter  a lia , th e

followin g:
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“Th e Cou rt  fin ds  th a t  th is  Cou rt  s it t in g a s  a  on e -

m a n  Cou rt  h a s  ju r is d ict ion – m ea n in g th a t  it  is  n ot

n eces s a ry for  th is  Cou rt  to be com peten t  to h a ve

been  es ta b lis h ed  a s  a  pa n el of m ore th a n  on e J u dge

in  term s  of th e Con s t itu t ion a l Cou rt  Ru les .”

Mon a pa th i J ’s  fu ll wr it ten  ju dgm en t  wa s  delivered  on

13  Ma rch  2012 .  A s tr ik in g om is s ion  from  th e

ju dgm en t  is  a n y referen ce to th e is s u e of ju r is d ict ion

a rgu ed  before h im .

[11] Th e a ppea l before u s  by th e a ppella n ts  is  a ga in s t  th e

order  m a de by Mon a pa th i J  in  fa vou r  of th e La w

Society.  We requ es ted  th a t  th e pa r t ies  a ddres s  u s  on

th e ju r is d ict ion  is s u e fir s t  a fter  wh ich  we wou ld

determ in e th e fu r th er  cou rs e of th e a ppea l.  We

proceeded  to h ea r  fu ll a rgu m en t  on  th e qu es t ion  of

ju r is d ict ion . We th en  res erved  ju dgm en t .  We

in t im a ted  th a t  if we were to u ph old  th e a ppella n ts ’
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a rgu m en t  on  ju r is d ict ion  we wou ld a llow th e a ppea l

a n d  m a ke a n a ppropr ia te order  a s  to cos ts ; if we were

to d is m is s  th e a ppella n ts ’ a rgu m en t  on  ju r is d ict ion , we

in ten ded , beca u s e of th e im por ta n ce of th e m a t ter , to

refer  th e a ppea l on  th e m er its  to a  Fu ll Ben ch  of th is

Cou r t  com pr is in g five ju dges .  Th e pa r t ies  in t im a ted

th eir  a greem en t  with  s u ch  cou r s e bein g a dop ted .

[12] Th e ch a llen ge d irected  by th e La w Society a ga in s t  th e

con s t itu t ion a l va lid ity of th e High  Cou r t  (Am en dm en t)

Ru les  ra is es  im por ta n t  qu es t ion s  rela t in g to th e

exercis e of th e Ch ief J u s t ice’s  power  to m a ke ru les , th e

proper  a dm in is tra t ion  of ju s t ice in  term s  of th e

Con s t itu t ion  a n d  cer ta in  a s pects  of th e r igh ts  of

lit iga n ts  a n d  a ccu s ed  pers on s .  Its  locu s  s ta n d i to

br in g th e a pp lica t ion  it  d id  is  n ot  in  is s u e.  On e of th e

com pla in ts  m a de by th e La w Society (s ee pa ra gra ph
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9(1) (f) of th e fou n d in g a ffida vit) is  th a t  th e a m en ded

ru les  a re con tra ry to th e Con s t itu t ion  in  th a t  by

s u bs t itu t in g regis tra rs  for  ju dges  to per form  wh a t  a re

a lleged  to be ju d icia l fu n ct ion s  in  th e High  Cou r t  th e

r igh ts  of lit iga n ts  a re in fr in ged  “to h a ve a cces s  to a

la wfu lly con s t itu ted , com peten t  a n d  a pp ropr ia tely

qu a lified  a d ju d ica t in g a u th or ity a s  p rovided  for  b y th e

Con s t itu t ion  in  term s  of s ect ion  12  (1 ) a n d  (8 ) rea d

with  Sect ion  120”.

[13] By in vok in g s ect ion  12(1) a n d  (8 ) of th e Con s t itu t ion

th e p rovis ion s  of s ect ion  22  (1 ) of th e Con s t itu t ion  a re

brou gh t in to p la y.  By its  own  a ccou n t th e La w Society

is  s eek in g redres s  in  th e High  Cou r t  in  th e exercis e of

its  con s t itu t ion a l ju r is d ict ion .  Th a t  bein g th e ca s e th e

La w Society, in  b r in gin g its  a pp lica t ion , wa s  ob liged  to

com ply with  th e Con s t itu t ion a l Lit iga t ion  Ru les  (th e
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va lid ity of wh ich  h a s  n ot  been  ch a llen ged).  Th a t  it

fa iled  to do.  In s tea d  it  followed  th e Ru les  of Cou r t

a pp lica b le to th e High  Cou r t exercis in g its  ord in a ry

ju r is d ict ion .  As  Nom n gcon go J  poin ted  ou t  in

MORIENYANE’s  ca s e (s u pra ), in  m y view cor rect ly, a

con s t itu t ion a l ch a llen ge ca n n ot  p roper ly be b rou gh t

before a  ju dge exercis in g h is  ord in a ry ju r is d ict ion ,

wh ich  is  wh a t  h a ppen ed  in  th e p res en t  in s ta n ce.

Mon a pa th i J  s h ou ld  th erefore h a ve u ph eld  th e

a ppella n ts ’ ob ject ion  to th e m a t ter  p roceed in g before

h im  u n der  h is  ord in a ry ju r is d ict ion .

[14] Th e ob ject ion is  n ot  a  pu rely tech n ica l on e.  Wh ere

d ifferen t  ru les  regu la te d ifferen t  p rocedu res  it  is

in cu m ben t  u pon  a  lit iga n t  to follow th e cor rect

p rocedu re.  Were th a t n ot  s o th e Con s t itu t ion a l

Lit iga t ion  Ru les  m igh t  becom e redu n da n t . Th e
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in voca t ion  of th es e r u les , a n d  th e a lloca t ion  of a

n u m ber  by th e regis tra r  des ign a t in g th e m a t ter  a s  on e

ra is in g a  con s t itu t ion a l is s u e, will a ler t  wh oever  is

res pon s ib le for  a r ra n gin g th e roll th a t  th e m a t ter  is

on e wh ich  m a y requ ire a  com plem en t  of th ree ju dges ,

a n d  p res u m a bly th e Ch ief J u s t ice wou ld  be a dvis ed

a ccord in gly.  If th e p roper  rou te h a d  been  followed  in

th e p res en t  in s ta n ce th en , given  th e im por ta n ce of th e

is s u es  ra is ed  in  th e a pp lica t ion  a n d  th e fa ct  th a t  it

in volved  a  ch a llen ge to th e con s t itu t ion a lity of

s u bord in a te legis la t ion  in volvin g th e determ in a t ion of

m a t ters  in  th e High  Cou r t , it  is  a  m a t ter of h igh

proba b ility th a t  th e h ea r in g of th e a pp lica t ion  wou ld

h a ve been  s et  down  before a  th ree-ju dge pa n el,

pa r t icu la r ly h a vin g rega rd  to wh a t  a ppea rs  to be th e

es ta b lis h ed  p ra ct ice in  s u ch  m a t ters .  Con s equ en tly

th e a ppella n ts  h a ve been  den ied  a  h ea r in g before th ree
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ju dges  in  th e High  Cou r t  exercis in g its  con s t itu t ion a l

ju r is d ict ion  to wh ich  th ey were en t it led .  In  a ll th e

circu m s ta n ces  it  is  s om ewh a t  s u rp r is in g, to s a y th e

lea s t , th a t  Mon a pa th i J  wa s  p repa red  to h ea r  th e

m a t ter  a s  a  s in gle ju dge exercis in g h is  ord in a ry

ju r is d ict ion .

[15] In  m y view th e a ppea l m u s t  s u cceed  on  th e

ju r is d ict ion  is s u e.  Th e m a t ter  will h a ve to com m en ce

de n ovo in  th e High  Cou r t , exercis in g con s t itu t ion a l

ju r is d ict ion , in  a ccorda n ce with  th e Con s t itu t ion a l

Lit iga t ion  Ru les .  Th e m a t ter  s h ou ld  be h ea rd  by th ree

ju dges .

[16] Th ere rem a in s  th e is s u e of cos ts .  Th e a ppella n ts  h a ve

a s ked  for  cos ts  on  th e ba s is  th a t  th e La w Society

followed  th e wron g p rocedu re a n d  th erea fter
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s tu bborn ly pers is ted  in  its  den ia l th a t  it  h a d  don e s o.

Cou n s el for  th e La w Society in t im a ted  th a t  if th e

a ppella n ts were u n s u cces s fu l on  th e ju r is d ict ion  is s u e,

th e La w Society wou ld n ot  a s k  for  th e cos ts  of th e

a ppea l h ea r in g on  19  Apr il 2012 , th is  des p ite th e fa ct

th a t it requ es ted , a n d  wa s gra n ted , cos ts  in  th e cou r t

below.  Th is  Cou r t  is  in  p r in cip le relu cta n t  to m a ke or

s u s ta in  cos ts  orders  in  con s t itu t ion a l m a t ters  wh ere

la rge is s u es  of con s t itu t ion a l im por ta n ce a re a t  s ta ke,

or  wh ere th ere h a s  been  a  s u bs ta n t ia l con s t itu t ion a l

ch a llen ge of a  pu b lic n a tu re.  Th a t  p r in cip le rela tes

ch iefly to a  policy con cern  to a void  s t iflin g lit iga t ion  of

pu b lic im por ta n ce (s ee th e rem a rks  of Ga u n tlet t  J A in

MINISTER OF LABOUR AND E MPLOYMENT AND

OTHERS v TŚEUOA (s u pra ) a t  302H a n d  TŚĒPĒ v

INDEPENDENT ELECTORAL COMMISSION AND

OTHERS (s u pra ) a t  188E).



21

[17] Apa r t  from  followin g th e wron g p rocedu re th ere is

n oth in g th a t  ca lls  for  cen s u re of th e La w Society’s

con du ct . In  m a t ters  s u ch  a s th is  th e La w Society, to

its cred it , a cts  a s  a  wa tch dog repres en t in g th e

in teres ts  of lit iga n ts  a n d  s ociety in  gen era l to en s u re

th a t  th e p rovis ion s  of th e Con s t itu t ion  a re u ph eld .  It

m u s t  n ot  be d is cou ra ged  from  doin g s o in  a ppropr ia te

ca s es .  In  th e circu m s ta n ces  th ere s h ou ld  be n o order

a s  to cos ts .

[18] Th e followin g order  is  m a de:

1 ) Th e a ppea l is  a llowed  a n d  th e order  of th e
cou r t  a  qu o is  a ltered  to rea d :

“Th e  a p p lic a t ion  is  d is m is s e d .  Th e re  will
be  n o  o r d e r  a s  t o  c os t s .”

2) Th ere will be n o order  a s  to cos ts  in  res pect  of
th e a ppea l h ea r in g on  19  Apr il 2012 .

3 ) Th e a pp lica t ion  is  to be com m en ced  de n ovo
before th e High  Cou r t  exercis in g its
con s t itu t ion a l ju r is d ict ion  in  term s  of th e
Con s t itu t ion a l Lit iga t ion  Ru les  2000 .
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4) Th e Ch ief J u s t ice or , s h ou ld  h e excu s e
h im s elf from  a lloca t in g th e ca s e, th e pu is n e
J u dge of th e High  Cou r t  ta s ked  with  th a t
fu n ct ion , is  requ es ted  to a lloca te th ree ju dges
to h ea r  th e a pp lica t ion .

5 ) Th e Regis tra r  is  requ es ted , wh en  th e
a pp lica t ion  is  du e for  h ea r in g, to a fford  it
p r ior ity on  th e roll of ca s es .

__________________________
J .W. SMALBERGER
J USTICE OF APPEAL

I a gree:
_________________________

D.G. SCOTT
J USTICE OF APPEAL

I a gree:
_______________________

C.T. HOWIE
J USTICE OF APPEAL

For  th e a ppella n ts : Adv H.P. Viljoen  SC
For  th e res pon den t: Adv S.P. Sa koa n e a n d

Adv Z. Mda


