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S UMMARY

Appellan ts  ex trad ited  from  S ou th  Africa in  term s  of Extrad ition  Trea ty
– appellan ts alleging th a t by  reas on  of certa in irregu larities in  S ou th
Africa the  Les oth o High  Court h as  no ju ris d iction  to try  them – no
viola tion  of in tern a tion al law  or abus e of the  proces s – alleged
irregu larities , in  any  even t, not es tablis hed .

J UDGMENT

SCOTT, J A

[1 ] Th e a ppella n ts  fa ce th ir ty-on e ch a rges  in  th e High

Cou r t .  Th es e in clu de m u rder , a t tem pted  m u rder , robbery

a n d  k idn a pp in g.  Th e offen ces  were a lleged ly com m itted  in

th e Kin gdom  of Les oth o. At th e com m en cem en t  of th e t r ia l

th e a ppella n ts  ra is ed  a  s pecia l p lea th a t  th e cou r t la cked

ju r is d ict ion .  Th e p lea  wa s  fou n ded  on  th e a s s er t ion  th a t

th ey h a d  been  a r res ted  in  th e Repu blic of Sou th  Afr ica

wh ere th ey h a d  n ot  been  a fforded  a  fa ir  h ea r in g before th e

decis ion  wa s  ta ken  to retu rn  th em  to Les oth o to s ta n d  t r ia l.
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Th e cou r t  a  qu o h ea rd viva  voce eviden ce a n d  th erea fter

d is m is s ed  th e s pecia l p lea .

[2 ] Th e Director  of Pu b lic Pros ecu t ion s , wh o a ppea rs  in

th es e p roceed in gs , refer red  to th e u n des ira b ility of a ppea ls

bein g h ea rd  p iecem ea l a n d  con ten ded  th a t  th ere wa s  n o

rea s on  wh y th e is s u e b efore u s  s h ou ld  be r es olved  p r ior  to

th e fin a liza t ion  of th e cr im in a l t r ia l.   He s u bm it ted  th a t  th e

a ppea l s h ou ld  a ccord in gly be s tru ck  from  th e roll.  Th e

a bs en ce of a  cou r t’s  ju r is d ict ion  to h ea r  a  m a t ter  will vit ia te

th e p roceed in gs .  A d is m is s a l of a p lea  th a t  th e cou r t  h a s

n o ju r is d ict ion  is  th erefore a pp ea la b le. See Moc h  v

Ne d t r a ve l (Pt y ) Lt d t / a Am e r ic a n  Exp re s s  Tr a ve l

Se r vic e s  1 9 9 6 (3 )1 (A) a t  1 0 B – J . In  th e p res en t  ca s e

th e a ppella n ts  fa ce th e p ros pects  of a  len gth y t r ia l.  If th eir

p lea a ga in s t  th e ju r is d ict ion  of th e cou r t  were to be u ph eld ,

th ere wou ld  be a  con s idera b le s a vin g of both  t im e a n d
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expen s e.  In  th es e circu m s ta n ces  it  s eem s  to m e th a t  it

wou ld  be fa ir  to both  pa r t ies  to h a ve th e is s u e res olved  a t

th is  s ta ge.

[3 ] Th e fa ct s a re s h or t ly a s  follows . Th ere is  a n

Extra d it ion Trea ty between  th e govern m en ts  of th e

Repu blic of Sou th  Afr ica  a n d  th e Kin gdom  of Les oth o.  It

wa s con clu ded  on  19  Apr il 2001 .  At  s om e s ta ge s h or t ly

a fter 22  Apr il 2009 , a n  a pp lica t ion  wa s  m a de to th e Sou th

Afr ica n  a u th or it ies  for  th e p rovis ion a l a r res t  of th e

a ppella n ts  wh o were believed  to h a ve fled  to Sou th  Afr ica .

Followin g th eir  a r res t  a  s u bs ta n t ive extra d it ion  a pp lica t ion

wa s  m a de in  term s  of th e t rea ty for  th em  to be s u r ren dered

to Les oth o.  Th e a ppella n ts  a ppea red  in  th e Ma gis tr a tes ’

Cou r t , Bloem fon tein , for  rem a n d  on  a  n u m ber  of occa s ion s .

Th e h ea r in g even tu a lly com m en ced  in  th e Bloem fon tein

Region a l Cou r t  on  22  J u ly 2010 .  Th e p roceed in gs  were
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con clu ded  on  30  J u ly 2010  wh en  th e a ppella n ts  were

fou n d lia b le to be s u r ren dered  to Les oth o.  Th ey were

a fforded  lega l a id  a n d  were r epres en ted  a t  th e h ea r in g by

Advoca te Nel.  Th ey n oted  a n a ppea l wh ich  wa s  h ea rd  in

th e High  Cou r t , Bloem fon tein , on  31  J a n u a ry 2011 .  On  11

Febru a ry 2011  th e Cou r t  h a n ded  down ju dgm en t

d is m is s in g th e a ppea l.  On  15  Febru a ry 2011 , wh en  th e

a ppella n ts  a ppea red  in  th e Ma gis tra tes ’ Cou r t  th ey were

told  of th e decis ion  of th e High  Cou r t  a n d  th a t  th e m a tter

wa s  bein g rem a n ded  to 6  Ma y 2011  pen d in g th e fin a l

decis ion  of th e Sou th  Afr ica n  Min is ter  of J u s t ice a n d

Con s t itu t ion a l Developm en t . Accord in g to th e fir s t

a ppella n t , wh o wa s  th e on ly a ppella n t  wh o ga ve eviden ce in

th e cou r t  a  qu o, h e th ereu pon  teleph on ed  Ad v. Nel wh o h a d

a ls o a rgu ed  th eir  ca s e in  th e High  Cou r t .  He s a id  th a t  th ey

d id  n ot  in s tru ct  Nel to n ote a n  a ppea l to th e Su prem e

Cou r t  of Appea l bu t  m erely requ es ted  th a t  h e fu rn is h  th em



6

with  a  cop y of th e ju dgm en t , wh ich  Nel du ly d id .  He s a id

th ey m a de n o a t tem p t to s eek  lega l a id  to p ros ecu te a

fu r th er  a ppea l. In s tea d , th ey m a de con ta ct  with  th eir

fa m ilies  a n d  requ es ted  th em  to ob ta in  th e s ervices  of a

la wyer . He tes t ified  th a t  on  13  Ma rch  th ey con s u lted  with

Mr Pa u l Sh a p iro wh o wa s a  la wyer . Th ey in s tru cted

Sh a p iro to n ote a n  a ppea l.  Th e la t ter  in d ica ted  th a t  h e

wou ld  con s u lt  with  th em  fu r th er  on  6  Ma y 2011  a t  th eir

n ext  a ppea ra n ce in  cou r t .  However , a n  a ppea l wa s  n ot

n oted  a n d  on  19  Apr il th e a ppella n ts  were rem oved  from

pr is on  a n d  ta ken  to th e border  a t  th e Ma s eru  Br idge wh ere

th ey were h a n ded  over  to th e Les oth o a u th or it ies .  Th e fir s t

a ppella n t  s a id  th a t  h e s u bs equ en tly lea rn ed  th a t  on  6  Apr il

2011  th e Min is ter  h a d  s ign ed  a n  execu t ive order  d irect in g

th a t  th ey be s u r ren dered  to th e pers on s  a u th or ized  by th e

Kin gdom  of Les oth o to receive th em .
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[4 ] In  th is  cou r t  Mr . Ph oofolo, wh o a ppea red  for  th e

a ppella n ts , s u bm it ted  th a t  by rea s on  of wh a t  h e con ten ded

wa s a d is rega rd of th e r igh ts  of th e a ppella n ts  by th e Sou th

Afr ica n  a u th or it ies , th e cou r t  a  qu o h a d  er red  in  fin d in g

th a t  it  h a d  ju r is d ict ion  to t ry th em .  Th e r igh ts  of th e

a ppella n ts  wh ich  h e con ten ded  were den ied  th em  were (a )

th e r igh t  to a ppea l th e decis ion of th e High  Cou r t ,

Bloem fon tein , a n d  (b ) th e r igh t  to m a ke rep res en ta t ion s to

th e Min is ter  before h e s ign ed  th e execu t ive order  d irect in g

th a t  th ey be retu rn ed  to Les oth o.

[5 ] In S v Ebr a h im  1 9 9 1  (2 ) SA 5 5 3  (A) th e a ppella n t , a

m em ber  of a  ba n n ed  orga n is a t ion , wh o h a d  fled  Sou th

Afr ica  wh ile u n der a  res tr ict ion  order , h a d  been  a bdu cted

from  h is  h om e in  Mba ba n e, Swa zila n d , by pers on s  a ct in g

a s  a gen ts  for  th e Sou th  Afr ica n  Sta te a n d  h a n ded  over  to

th e police in  Sou th  Afr ica  wh ere h e wa s  p ros ecu ted  for
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t rea s on .  He a pp lied  for  a n  order  decla r in g th a t  th e cou r t

la cked  ju r is d ict ion  to t ry th e ca s e in a s m u ch  a s  h is

a bdu ct ion  wa s  in  b rea ch  of in tern a t ion a l la w a n d  th erefore

illega l.  Th e a pp lica t ion  wa s  d is m is s ed  bu t  th e a ppea l

u ph eld  on  th e grou n d  in ter  a lia  th a t  th ere h a d  been  a n

a bu s e of th e p roces s , th a t  th e d ign ity a n d  in tegr ity of th e

ju d icia l s ys tem  h a d  to be p rotected  a n d  th a t  th e S ta te h a d

to com e to cou r t  with  clea n  h a n ds .

[6 ] Th e fa cts  in Be n n e t t  v Hor s e fe r r y  Roa d  Ma gis t r a t e s ’

Cou r t  a n d  An o t h e r  [1 9 9 3 ] 3  All ER 1 3 8  (HL) were s im ila r .

In  th a t  ca s e Ben n et t , a  New Zea la n d  cit izen , wa s  wa n ted

for  a  cr im in a l offen ce a lleged ly com m it ted  in  En gla n d .  He

wa s  t ra ced  by th e En glis h  police to Sou th  Afr ica .  Th e

En glis h  police decided  n ot  to em ploy th e extra d it ion

proces s  a n d  in s tea d  to collu de with  th e Sou th  Afr ica n

police to h a ve Ben n et t  a r res ted  in  Sou th  Afr ica  a n d  forcib ly
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retu rn ed  to En gla n d a ga in s t  h is  will.  He wa s  a r res ted  by

two Sou th  Afr ica n  detect ives  a n d  p la ced  on  a n  a erop la n e in

J oh a n n es bu rg, os ten s ib ly to be depor ted  t o New Zea la n d

via  Ta ipei. Wh en  h e a t tem pted  to d is em ba rk  h e wa s

res tra in ed  by two m en  wh o iden t ified  th em s elves  a s  Sou th

Afr ica n  policem en  a n d  wh o r etu rn ed   h im  to Sou th  Afr ica

wh ere h e wa s  h eld  in  cu s tody u n t il h e wa s  p la ced ,

h a n dcu ffed  to a  s ea t , on  a  fligh t  bou n d  for  En gla n d .  On

a rr iva l a t  Hea th row a irpor t  h e wa s  a r res ted  by En glis h

police officers , a n d  s u bs equ en tly t r ied  a n d  con victed .  Th e

Divis ion a l Cou r t  h eld  th a t  it  h a d  n o ju r is d ict ion  to in qu ire

in to th e circu m s ta n ces  by wh ich  Ben n et t  ca m e to be in  th e

ju r is d ict ion  a n d  a ccord in gly d is m is s ed  h is  a pp lica t ion  for

ju d icia l review.  On  a ppea l to th e Hou s e of Lords , it  wa s

h eld , Lord Oliver  d is s en t in g, th a t  it  wa s  a n  a bu s e of th e

proces s  for  a  pers on  to be forcib ly b rou gh t  with in  th e

ju r is d ict ion  in  d is rega rd  of a va ila b le extra d it ion  p rocedu res
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a n d  th a t  s u ch  con du ct  a m ou n ted  to a  viola t ion  of

in tern a t ion a l la w a n d  th e la ws  of th e s ta te from  wh ich  th e

pers on  h a d  been  a bdu cted .  Th e a ppea l wa s  a ccord in gly

a llowed .

[7 ] Th e p res en t  ca s e is  tota lly d is t in gu is h a b le from  th e

two des cr ibed  a bove.  Th e a ppella n ts  were retu rn ed  to

Les oth o in  a ccorda n ce with  a n  extra d it ion  p rocedu re

regu la ted  by t r ea ty.  Th ere wa s  n o viola t ion  of in tern a t ion a l

la w, n or  wa s  th ere a n  a bu s e of th e p roces s .  Th e Les oth o

Sta te com es  to cou r t , to u s e Steyn  J A’s  ph ra s e in  th e

Ebra h im  ca s e “with  clea n  h a n ds ”.  In  th es e circu m s ta n ces ,

I ca n  s ee n o ju s t ifica t ion  for  a  ch a llen ge to th e ju r is d ict ion

of th e Les oth o Cou r t  on  th e grou n ds of a n  a lleged

ir regu la r ity in  th e requ es ted  S ta te’s  decis ion  to s u r ren der

th e a ppella n ts  to Les oth o.  In  th e Scot t is h  ca s e of
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Sin c la ir  v  HM Ad voc a t e  (1 8 9 0 ) 1 7  R  (J ) 3 8  Lor d  M’La re n

s ta ted  th e pos it ion  a s  follows  (43 -44):

“The ex trad ition  of a  fugitive  is  an  act of s overeign ty on  the  part
of the  s ta te  w ho s urrend ers  h im .  Each  coun try  h as  its  ow n
id eas  and  ow n  ru les  in  s uch  m a tters .  Generally  it is  d one
und er trea ty arrangem en ts , bu t if a  s ta te  refus es  to b ind  its elf
by  trea ty , and  prefers  to d eal w ith  each  cas e  on  its  m erits , w e
m us t be  con ten t to rece ive the  fugitive  on  thes e  cond itions  and
w e h ave neither title  nor in teres t to inqu ire  in to the  regu larity  of
the  proceed ings  und er w h ich  he  is  apprehend ed  and  given  over
to the  off icial s en t ou t to rece ive  h im  in to cus tod y  …..”

Th is  s ta tem en t  h a s  s in ce been  qu oted  with  a pprova l on

n u m erou s  occa s ion s  (See for  exa m ple S v Be a h a n 1 9 9 2 (1 )

SACR 3 0 7 (ZS) a t 3 1 8 j-3 1 9 c . See a ls o O’Higgin s

“Un la wfu l Se izu r e a n d  Ir r e gu la r  Ex t r a d it ion s ” 1 9 6 0

Br it is h  Ye a r book  o f In t e r n a t ion a l La w a t  3 1 7 ). In  s om e

in s ta n ces  th e ju dgm en ts  in  qu es t ion h a ve been  over ru led ,

bu t  I kn ow of n o ca s e wh ere th e cor rectn es s  of Lord

M’La ren ’s  s ta tem en t  h a s  been  ch a llen ged . In deed , it  wou ld

s eem  clea r  th a t  in tern a t ion a l la w, a s  oppos ed  to th e

m u n icipa l la w of th e requ es ted  s ta te, does  n ot  requ ire th e
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requ es ted s ta te to gra n t  extra d it ion  on ly a fter  regu la r

ju d icia l or  a dm in is tra t ive p roceed in gs . See F e lic e

Mor ge n s t e r n  1 9 5 2  Ye a r book  o f In t e r n a t ion a l La w 2 6 5

a t  2 7 1 .

[8 ] On  th e fa cts  of th e p res en t  ca s e th e cr it icis m s  levelled

a t  p roceed in gs  in  Sou th  Afr ica  a re, in  m y view, in  a n y even t

with ou t  s u bs ta n ce.  Th e decis ion  of th e High  Cou r t  wa s

m a de kn own  to th e a ppella n t s with in  fou r  da ys  of it s bein g

h a n ded  down . Th ey d id  n ot  in s tru ct  Adv. Nel to n ote a n

a ppea l, n or  d id  th ey s eek  lega l a id  for  th is  pu rpos e.

Accord in g to th e fir s t  Appella n t  th ey con s u lted  with  th eir

own  la wyer  on  13  Ma rch  2011  wh en  h e wa s  in s tru cted  to

n ote a n  a ppea l, bu t  h e a ppa ren t ly fa iled  to do s o.  If th ey

a re a ggr ieved  by h is  fa ilu re to ca r ry ou t  h is  in s tru ct ion s ,

th eir  rem edy m u s t  lie a ga in s t  h im .  Th ey ca n  h a ve n o

com pla in t  a ga in s t  th e lega l p roces s .  It  is  n eces s a ry to
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m en tion  th a t  wh en  it  wa s  poin ted  ou t  to th e a ppella n t  in

th e cou rs e of bein g cros s -exa m in ed  th a t  h is  la wyer  h a d  h a d

a m ple t im e to n ote a n  a ppea l, h e s u gges ted  for  th e fir s t

t im e th a t h e “cou ld  h a ve m a de m is ta ke” by s a yin g 13

Ma rch  in s tea d  of 13  Apr il.  Bu t  th e la t ter  da te wa s  con tra ry

to th e wh ole ten or  of h is  eviden ce a n d  ca n  be ign ored .

[9 ] As  fa r  a s  th e fa ilu re to m a ke repres en ta t ion s  to th e

Min is ter  is  con cern ed , it  is clea r  th a t  a s ea r ly a s  15

Febru a ry 2011  th e a ppella n ts were told th a t  th e fin a l

decis ion  la y with  th e Min is ter .  Th ere wa s  n oth in g to

preven t  th em  from  m a kin g wr it ten  repres en ta t ion s  to h im ,

n or  wa s  th ere eviden ce th a t  it  wa s  th eir  in ten t ion  to m a ke

s u ch  repres en ta t ion s .

Th eir  fa ilu re to do s o wa s  th eir  own  doin g.
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[10] Th e a ppea l is  a ccord in gly d is m is s ed .

__________________________

D.G. SCOTT
Justice of Appeal

I a gree: __________________________

C. T. HOWIE
J u s t ice of Appea l

I a gree:
__________________________

I.G. FARLAM
J u s t ice of Appea l

For  t h e  Ap p e lla n t s : Mr. E .H. Ph oofolo

For  t h e  Re s p on d e n t : Adv. L.L. Th ets a n e KC a s s is ted  by
Adv. L. Mofilikoa n e a n d
M.E. Ts ’oeu n ya n e
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