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SUMMARY

Applica t ion  for  com m itta l for  con tem pt in  p roceed in gs
pen d in g in  th e High  Cou rt – cou rt a quo a dvised  of
with d ra wa l of a pp lica t ion – cou rt  n on e th e les s  m a k in g
fin d in g of con tem pt - cou rt fa ilin g to give th e a ppella n ts
a n  opportu n ity to dea l with  th e a llega t ion s  of con tem pt
or  to a fford  cou n sel a  h ea r in g on  th eir  beh a lf - a ppea l
a ga in s t  order  of cou r t u ph eld .
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J UDGMENT

SMALBERGER, J A:

[1 ] Con s equ en t  u pon  a n  u rgen t  a pp lica t ion  in  th e High

Cou r t  in  wh ich  th e res pon den t  (a s  th e a pp lica n t ) s ou gh t ,

in ter  a lia , a  decla ra tory order  a ga in s t  th e a pppella n ts  (a s

th e res pon den ts ) decla r in g h er  a s h eir  to th e join t  es ta te

between  h erself a n d  h er  decea sed  h u s ba n d , th e cou r t

(Mon a pa th i J ) gra n ted  a  ru le n is i opera t in g a s  a

tem pora ry in terd ict  ca llin g u pon  th e res pon den ts  to s h ow

ca u s e on  th e retu rn  da y wh y:

“(b ) Firs t  Respon den t  s h a ll n ot  im m ed ia tely des is t  from
collect in g ren ta l from  App lica n t ’s  fla ts  s itu a ted a t  Upper
Th a m a e.
(c) Firs t  Res pon den t  s h a ll n ot  be d irected  to res tore to
App lica n t  h er  h u sba n d’s  pa s sport  u rgen t ly in  order  to
a cces s  h is  term in a l ben efits  from  Sou th  Afr ica .
(d ) Firs t  Res pon den t  s h a ll n ot  be res tra in ed  from  th rowin g
App lica n t  ou t  of h er  h ou se.”

For  con ven ien ce I s h a ll refer  to th e pa r t ies  a s  in  th e cou r t

below.
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[2 ] In  du e cou rs e a n s wer in g a n d  rep lyin g a ffida vits  were

filed  by th e res pon den ts  a n d  th e a pp lica n t res pect ively.

Th e m a t ter  wa s  du ly s et  down  for  h ea r in g.  However ,

before th e m a t ter  cou ld  be h ea rd , th e a pp lica n t  b rou gh t  a

fu r th er  u rgen t  a pp lica t ion  to h a ve th e res pon den ts

com m it ted  for  con tem pt  of cou r t  a r is in g from  th eir

a lleged  fa ilu re to com ply wit h  th e ea r lier  cou r t  order .  On

30  Ma y 2011  Ma h a s e J is s u ed  a  fu r th er  ru le n is i ca llin g

u pon  th e res pon den ts  to s h ow ca u s e on  6  J u n e 2011

wh y, pen d in g th e ou tcom e of th e m a in  p roceed in gs :

“(a ) Res pon den t[s ] s h a ll n ot  be ja iled  for  con tem pt of
cou rt .

(b ) Res pon den t[s ] s h a ll n ot  be ordered  to pu rge th eir
con tem pt .

(c) Res pon den t[s ] s h a ll n ot  pa y cos ts  of s u it .”

[3 ] Th e res pon den ts  filed  a  n ot ice of in ten t ion  to oppos e

on  3  J u n e 2011 .  Th e record  is  s ilen t  with  rega rd  to wh a t

h a ppen ed  th erea fter .  Th e m a t ter  even tu a lly ca m e before

Ma h a s e J .  On  16  Decem ber  2011  th e lea rn ed  ju dge

delivered  a  ju dgm en t  wh ich  a ddres sed  on ly th e is s u e of
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con tem pt  of cou r t .  Th e fin a l pa ra gra ph  of th e ju dgm en t

rea ds :

“[15 ] As  s u ch  th e s a id  res pon den ts  a re on ce a ga in
ordered  to pu rge th eir  con tem ptu ou s  beh a vior  before
th ey a n d  or  th eir  cou n sel is  h ea rd  by th is  cou r t .  Th ey
a re a ccord in gly ordered  to pu rge th eir  con tem pt on  or
before th e 31 s t  J a n u a ry 2012 ; a n d  fa ilin g com plia n ce
th erewith  th ey will be im prison ed  u n t il wh en  th ey h a ve
obeyed  th is  order of cou r t .”

[4 ] Th e p resen t  a ppea l is  d irected  a ga in s t  th e a bove

order  of Ma h a s e J .  Th e m a in  grou n ds  of a ppea l a re:

“(1 ) Th e lea rn ed  J u dge a quo erred  a n d  m is d irected
h erself in  dea lin g with  th e con tem pt a pp lica t ion  with ou t
h ea r in g a ll th e pa r t ies  con cern ed , eith er  th rou gh
a ffida vits  or  ora l a rgu m en t .
(2 ) Th e lea rn ed  J u dge a quo erred  a n d  m isd irected  h ers elf
in  dea lin g with  is s u es  of con tem p t yet th e con tem pt
a pp lica t ion  h a d  been  with d ra wn  by con sen t  of th e
pa r t ies .”

[5 ] It  is  clea r  from  h er  ju dgm en t  th a t  in  m a kin g th e

order  s h e d id   Ma h a s e J  p roceeded  from  th e p rem ise th a t

th e res pon den ts  were gu ilty of con tem p t  of cou r t , a n d

th a t  h er  con clu s ion in  th a t  rega rd  wa s  ba s ed  on  th e

u n a n s wered  (a n d  th erefore prim a facie u n con tes ted)

a llega t ion s  m a de by th e a pp lica n t  in  h er  fou n d in g

a ffida vit  con cern in g th e res pon den ts ’ con du ct .
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[6 ]  Wh a t  p recis ely took  p la ce a t  th e h ea r in g before th e

lea rn ed  ju dge is  n ot  a ppa ren t  from  th e a ppea l record .

Accord in g to Adv. Sh a le, wh o a ppea r ed  for  th e

res pon den ts , th e con tem pt  a pp lica t ion  d id  n ot  fea tu re

before h er  a s  it  wa s  n o lon ger  a n  is s u e, th e pa r t ies

h a vin g p reviou s ly, before th e res pon den ts  were requ ired

to file th eir  a n s wer in g a ffida vits , en tered  in to s et t lem en t

n egot ia t ion s  wh ich h a d  res u lted  in  a n  a greem en t  to

with dra w th e con tem pt  a pp lica t ion .  Ma h a s e J  h a d  been

in form ed  a ccord in gly, a n d  con s equ en t ly on ly th e m a in

a pp lica t ion  h a d  been  dea lt  with  in  a rgu m en t  before h er .

Adv. Ma n yokole for  th e a pp lica n t wa s  a m biva len t  a n d

en t irely u n h elp fu l with  rega rd  to th e even ts  th a t  h a d

occu rred .  He s eem ed  to d is pu te th a t  th e con tem pt

a pp lica t ion  h a d  been  set t led  between  th e pa r t ies  a n d  by

a greem en t  been  with dra wn .  He even  wen t  s o fa r  a s  to

a llege th a t  it  h a d  been  con ceded  before Ma h a s e J  th a t

th e res pon den ts  were in  con tem pt .  Th is  cou ld  clea r ly n ot

h a ve been  s o, for  rea s on s  th a t  will a ppea r  la ter .
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[7 ] On  a ppea l we a re bou n d  by th e a ppea l record  a n d  in

th e a bs en ce of a greem en t  between  th e pa r t ies  ca n n ot  go

beyon d  wh a t  ca n  be glea n ed  from  it .  In  pa ra gra ph  4  of

h er  ju dgm en t  Ma h a s e J  recorded , with  rega rd  to th e

con tem pt  a pp lica t ion , th a t  “[t ]h is  wa s  a lleged ly by

con s en t  of th e pa r t ies  with dra wn , a lth ou gh  th ere is  n o

cou r t  m in u te in d ica t in g th a t  th e pa r t ies  h a d  a greed  to

h a ve s a m e with dra wn ”.  Sh e la ter  a ga in  a llu des  (in

pa ra gra ph  11  of h er  ju dgm en t) to th e fa ct  th a t  th ere is  n o

cou r t  m in u te reflect in g th e with dra wa l of th e con tem pt

a pp lica t ion .

[8 ] It  is  a ppea ren t  from  Ma h a s e J ’s  ju dgm en t  th a t  s h e

wa s  in form ed  th a t  th e con tem pt  a pp lica t ion  h a d , by

a greem en t  between  th e pa r t ies , been  with dra wn .  Th ere

is  n oth in g to s u gges t  th a t  th is  wa s  ever  d is pu ted  on

beh a lf of th e a pp lica n t .  On ce th e pa r t ies  were in

a greem en t  in th a t  rega rd , a n d  Ma h a s e J  wa s  s o a dvis ed ,

th ere wa s  n o n eed  for  a  form a l n ot ice of with dra wa l to be
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filed  for it  to be effect ive in ter partes .  Th e a greem en t

rea ch ed  wou ld  exp la in  wh y n o a n s wer in g a ffida vit s  were

filed  a n d  th e a pp lica n t ’s a llega t ion s  left  u n ch a llen ged.  In

th e circu m s ta n ces  it  is  h igh ly u n likely th a t  th e

res pon den ts  wou ld  h a ve con ceded , a s  s u gges ted  by Adv.

Ma n yokole, th a t  th ey h a d  rem a in ed  in  con tem pt .

[9 ] Ma h a s e J  wen t  on  to s ta te in  h er  ju dgm en t :

“[12 ]  It  is  th e con s idered  view of th is  Cou rt  th a t  th e
con du ct  of th e res pon den ts  a bou t  wh ich  th e a pp lica n t
com pla in s  is  fa r  too s er iou s  to be ign ored  a n d  or
d is rega rded .  Su ch  con du ct  grea t ly u n derm in es  th e
a u th or ity of th is  Cou rt , m u ch  to th e p reju d ice of th e
a pp lica n t .  It a ls o b r in gs  in to d is repu te th e
a dm in is tra t ion  of ju s t ice in  th is  cou n try.  Th is  s h ou ld  n ot
be a llowed  to pers is t  wh eth er  or  n ot  th e con tem pt of
cou rt  a pp lica t ion  is  with d ra wn  even  by con sen t  of th e
a t torn eys .

[13 ]  Th is  Cou rt  will h a ve fa iled  in  th e execu t ion  of its
du t ies  if it  were to a llow su ch  con du ct  to pers is t  a n d
con tin u e u n ch ecked .  It  is  th e du ty of th is  Cou rt  to
jea lou s ly gu a rd  a ga in s t  its  in tegr ity a n d  to en su re th a t
its  orders  or  ju dgm en ts  a re obeyed .”

[10] I en dors e th e views  of th e lea rn ed ju dge in  rega rd  to

th e du ty of a  cou r t  to en s u re th a t  it s  a u th or ity is  n ot

u n derm in ed  by n on -com plia n ce with  it s  orders .
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However , in th e p resen t  in s ta n ce th ey a re p rem ised  on  a

fin d in g th a t  des p ite th e a greem en t  between  th e pa r t ies

rega rd in g th e with dra wa l of th e con tem pt  a pp lica t ion , th e

res pon den ts  rem a in ed  in  con tem pt  of th e cou r t ’s  order ,

wh ich  in  tu rn  wa s  ba s ed  on  th e a pp lica n t ’s  u n a n s wered

a llega t ion s .  Wh a t  Ma h a s e J  over looked  wa s  th e fa ct  th a t

th e a greem en t  h a d  ren dered  it  u n n eces s a ry for th e

res pon den ts  to file a n s wer in g a ffida vits  a n d  th a t  th eir

fa ilu re to do s o d id  n ot  a m ou n t , in  th e circu m s ta n ces , to

a n  a dm is s ion  of th os e a llega t ion s .  Accord in gly s h e wa s

n ot  en t it led  s im ply to p roceed  on  th e ba s is  th a t  th e

a pp lica n t’s  a llega t ion s  were tru e with ou t  a fford in g th e

res pon den ts  a  p roper oppor tu n ity of rep lyin g th ereto or ,

a t  th e very lea s t , to h a ve a fforded  th e res pon den ts ’

cou n s el th e oppor tu n ity to a ddres s  h er  in  th a t  rega rd .  It

is  clea r  from  h er  ju dgm en t  th a t  s h e d id  n eith er , a n d

th erefore den ied  th e res pon den ts  a n  oppor tu n ity, to

wh ich  th ey were en t it led , of defen d in g th em selves  a ga in s t

th e a pp lica n t ’s  a llega t ion s .  In  th a t  s h e erred . Her



9

con du ct  wa s  m a ter ia lly u n fa ir a n d  th e order  s h e m a de

ca n n ot  be a llowed  to s ta n d .

[11] In  th is  res pect  it  is  a ppos ite to d ra w a t ten t ion  to

wh a t  wa s  s a id  by Ga u n t let t  J A in Vice-Ch an cellor of  the

Nation al Un ivers ity  of  Les otho and  Another vs  Pu ts oa LAC

(2000 - 2004) 458  a t 460  I – 461  F:

“[8 ] In  th e firs t  p la ce, it  is  a ppa ren t – a n d  cou n sel before
u s con firm ed – th a t  th e h ea r in g wh ich  p receded  h er
ju dgm en t  wa s  con fin ed  in  its  a m bit  to th e a ppella n ts ’ in
lim ine defen ces .  In  effect , th ere wa s  a  s ep a ra t ion  of
is s u es : fu ll a rgu m en t  wa s  h ea rd  on  th e p relim in a ry
is s u es , a n d  n on e on  th e m erits .  Yet  th e lea rn ed  a ct in g
ju dge pu rported  n ot  m erely to d is m is s  th e in  lim in e
defen ces , bu t  to dea l with  th e m erits  too.  Sh e m a de a
fin d in g on  th ese with ou t  h ea r in g fu ll a rgu m en t , a n d
is s u ed  a n  order  d is m is s in g th e en t ire a pp lica t ion , with
cos ts .

[9 ] In  th e circu m s ta n ces  s h e h a d  n o en t it lem en t  to do s o.
If th e lea rn ed  a ct in g ju dge d id  n ot  wis h  to be con fin ed  in
h er  ru lin g to th e in  lim ine poin ts , s h e s h ou ld  h a ve s a id  so
in  term s  to cou n sel, a n d  given  th em  a  p roper  opportu n ity
to a dd res s  th e m erits .  In  s im ila r  circu m s ta n ces , Corbett
CJ , s a id  th is :

‘It  wa s  u n dou b ted ly p rocedu ra lly in correct  for  th e
tr ia l ju dge to h a ve th u s  teles coped  th e p roceed in gs
a n d  th is  ir regu la r ity h eld  poten t ia l p reju d ice [for  th e
pa r t ies ]’.
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Mars ay  v Dilley 1992  (3 ) SA 944  (A) a t  963  C-D).  As  a
con sequ en ce, th e a ppea l in  th a t  m a tter  wa s  a llowed  a n d
th e m a tter  rem it ted  for  h ea r in g before a n oth er  ju dge.

[10 ] Wh a t  th e cou r t a quo d id  in  th is  m a tter  wa s  n ot  on ly
in  b rea ch  of ba s ic p rocedu ra l p r in cip les .  It  wa s  a ls o
m a ter ia lly u n fa ir .  Not  on ly a t  com m om  la w bu t  a s  a n
en tren ch ed  r igh t u n der th e Con s t itu t ion  (s .12  (8 )),
lit iga n ts  a re en t it led  to a  fa ir  h ea rin g.  In  th is  ca se th ey
were n ot  given  on e in  rela t ion  to th e m erits  of th e m a tter .

[11 ] On  th is  ba s is  a lon e th e ju dgm en t  a n d  orders  m u s t
be s et  a s ide”.

It  follows  th a t  th e a ppea l m u s t  s u cceed  a n d  a n

a ppropr ia te order  m a de to a llow th e respon den ts  to

defen d  th em selves  a ga in s t  th e a llega t ion s  th a t  th ey were

in  con tem pt  of cou r t .

[12] As  th e a ppea l wa s  n eces s ita ted  by th e ir regu la r

con du ct  of th e ju dge a quo r a th er  th a n  circu m s ta n ces

ju s t ifyin g a  cos ts order  a ga in s t  th e a pp lica n t  it  wou ld

s eem  a ppropr ia te to m a ke n o order  a s  to cos ts  in  res pect

of th e a ppea l.

[13] Th e followin g order  is  m a de:-
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1 . Th e a ppea l is  a llowed  a n d  th e order  of th e cou r t

a quo is  s et  a s ide.

2 . Th e res pon den ts  a re to file a n s wer in g a ffida vits

in  res pect  of th e con tem pt  a pp lica t ion

(CIV/ APN/ 464 / 10) with in  14  da ys  of th e da te of

th is  ju dgm en t .

3 . Th e m a t ter  is  th erea fter  to p roceed  in  th e

n orm a l cou rs e, a n d  m u s t  even tu a lly be dea lt

with  before a n oth er  ju dge.

4 . Th e Regis tra r  is  requ es ted , in s ofa r  a s  it  m a y be

pos s ib le to do s o, to a fford  p r ior ity with  rega rd

to th e h ea r in g of th e m a t ter  in  du e cou rs e.

5 . Th ere will be n o order  in  res pect  of th e cos ts  of

a ppea l.

__________________________
J .W. SMALBERGER
J USTICE OF  APPEAL
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I con cu r :

___________________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT
OF  APPEAL

I con cu r :

____________________________
I.G. FARLAM

J USTICE OF  APPEAL

For  t h e  Ap p e lla n t : Adv. S . Sh a le
For  t h e  Re s p on d e n t s : Adv. M.M. Ma n yokole


