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SUMMARY

La n d  Act  1979 – lea se a n d  su bsequ en t  s u b -lea ses –
m in is ter ia l con sen t – wh eth er  va lid ity of t ra n sa ct ion
requ ires con sen t  p r ior  to con tra ct in g – ces s ion  of s u b -
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les sor’s r igh ts – wh eth er  ces s ion  regis tered  in  term s  of
th e Deeds  Regis try Act  1967 .

J UDGMENT

HOWIE, J A:

[1 ] Th e a ppella n t , C a n d  S Proper t ies  (Pty) Ltd  (“C a n d

S”), is  a  com pa n y regis tered  in  Les oth o a n d  ca r ryin g

on  th e bu s in es s  of s u b -let t in g com m ercia l p roper t ies

in  th is  k in gdom .

[2] Th e res pon den ts  a re res pect ively Dr . ‘Ma m ph on o

Kh a ket la  (fir s t  res p on den t), th e es ta te of th e la te

Ben n et t  Ma ka lo Kh a ket la  (s econ d  res pon den t) to

wh om  I s h a ll refer  a s  “th e decea s ed”, a n d  Moh la ba n i

Proper ty Com pa n y (Pty) Ltd  (th ird  res pon den t) (“th e

com pa n y”).

[3 ] Th e decea sed  es ta b lis h ed  th e com pa n y s o th a t  it

cou ld  a cqu ire h is  r igh t  a s  t it leh older  in  respect  of
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plot  13283 -446 , Ma s eru  (“th e p roper ty”) in  term s  of

a  regis tered  lea s e bea r in g th a t  n u m ber .  He a cqu ired

th e lea se in  1987 .  It  is  n ot  in  d is pu te th a t  th e lea se

wa s  va lid  in  a ll res pects .

[4 ] A s er ies  of writ ten t ra n s a ct ion s  followed  in  1988 .

Th e sequ en ce wa s  a s  follows .  In  Ma rch  th e decea sed

s u b let  th e p roper ty to C a n d  S (“th e s u b lea s e”).  In

Apr il h e ceded th e s u b lea s e to th e com pa n y (“th e

ces s ion ”).  In  J u ly h e t ra n s fer red  th e lea se to th e

com pa n y.  By rea s on  of th e ces s ion  a n d  t ra n s fer  (if

both  were va lid ) th e com pa n y a cqu ired  th e su b les s or

r igh ts in  res pect  of th e s u b lea s e to C a n d  S.

[5 ] C a n d  S  in  th e en s u in g yea rs  en tered  in to a  n u m ber

of t ra n s a ct ion s  in volvin g th e p roper ty in clu d in g

m or tga gin g it  to Firs t ra n d  Ba n k  Lim ited  (“th e Ba n k”)

in  2001 .
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[6 ] In  Sep tem ber  2009  th e res pon den ts  a pp lied  to th e

High  Cou r t  for  a n  order  decla r in g th e decea sed’s

s u b lea se with  C a n d  S a n d  th e s u bs equ en t  ces s ion

by h im  to th e com pa n y to h a ve been  in va lid  for  wa n t

of com plia n ce with  th e La n d  Act  1979  a n d  th e Deeds

Regis t ry Act 1967 .  (By th is  t im e th e decea s ed  h a d

d ied  a n d  th e fir s t  res pon den t  wa s  execu tr ix of th e

s econ d  res pon den t .)

[7 ] In  th e even t  of th e gra n t  of th e decla ra t ion  of

in va lid ity, va r iou s  con s equ en t ia l orde rs  of in va lid ity

were s ou gh t  in  res pect  of t ra n s a ct ion s  en tered  in to

by C a n d  S in clu d in g th e m or tga ge to th e Ba n k .

Fu r th er  relief s ou gh t  in clu ded  a n  order  th a t  th e

lea se be “relea s ed ” to th e fir s t  res pon den t  s u b ject  to

pa ym en t  of cer ta in  deb ts  owed  by th e oth er

res pon den ts .  It  wa s  a ls o s ou gh t  to res t ra in  C a n d  S

from  en ter in g in to fu r th er  a greem en ts  in  respect  of

th e p roper ty.
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[8 ] It  will be a ppa ren t  th a t  th e gra n t  of a ll th e

con s equ en t ia l orders  depen ded  on  th e s u cces s  of th e

in va lid ity poin t s  con cern in g th e decea sed’s  s u b lea se

to C a n d S a n d  th e ces s ion .  If th os e poin ts  s h ou ld

h a ve fa iled  th en  th e a pp lica t ion  for  th e

con s equ en t ia l orders  h a d  to fa il a s  well.

[9 ] It  wou ld  s eem  th a t  by 2009  th e res pon den ts

con s idered  th a t  va r iou s  of th e t ra n s a ct ion s  a ft er  th e

ces s ion  were im pa ct in g n ega t ively u pon  on e or  oth er

of th em  in  va r iou s  wa ys  a n d  th a t  th is  wa s  th e

m ot iva t ion  for  th e a pp lica t ion .  Of cou rs e, th ose

con s idera t ion s  a re n ot  releva n t  for  p resen t  pu rpos es .

Th e cru cia l is s u e is  wh eth er  th e s u b lea s e a n d

ces s ion  were in deed  in va lid .

[10] Th e a pp lica t ion  wa s  h ea rd  by Ma h a s e J  wh o h eld

th a t  th e s u b lea s e a n d  ces s ion  were in va lid  beca u s e

th e p rovis ion s  of s s 35  a n d  36  of th e La n d  Act
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requ ired  th a t  Min is ter ia l con s en t  for  a  la n d

tra n s a ct ion  p recede th e t ra n s a ct ion  a n d  s u ch

con s en t  in  th is  ca s e wa s  on ly gra n ted  on  13  J u n e

1985 .  In  con s t ru in g th e s ect ion s  a s  requ ir in g p r ior

con s en t  th e lea rn ed  J u dge relied  on  th is  Cou r t ’s

ju dgm en ts  in S ea Lak e (Pty ) Ltd  vs  Chung Hw a

Trad ing En terpris es  Co (Pty ) Ltd  and  Anoth er LAC

(2000-2004) 190  a t  193  a n d Mothobi v  S ebots a LAC

(2007-2008) 439 a t 441  H-442B.

[11] As  rega rds  th e ces s ion , Ma h a s e J  con s idered  th a t

th e pa pers  s h owed  th a t  it  wa s  regis tered  on  9

Sep tem ber  1988  u n der  n u m ber  20983  bu t  th a t  it

wa s , a s  I h a ve m en t ion ed , in va lid  by rea s on  of th e

pr ior  con s en t  poin t .

[12] Th e J u dge a ccord in gly gra n ted  th e a pp lica t ion  a s

pra yed .  C a n d  S h a s  a ppea led .
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[13] In  th is  Cou r t  cou n s el for  C a n d  S a rgu ed  th a t  th e

term s  of s s 35  a n d  36  d id  n ot  requ ire p r ior

Min is ter ia l con s en t  a n d th a t  a  t ra n s a ct ion  in va lid  for

wa n t  of p r ior  con s en t  wou ld  becom e va lid  if con s en t

were given  s u bs equ en t ly.  As  for  th e ces s ion , even  if

it  wa s  n ot  regis tered , th e decea sed’s  lea se r igh ts

were va lid ly t ra n s fer red  to th e com pa n y a n d  th a t

t ra n s fer  a ls o con veyed  h is  s u b lea se r igh ts .  In  oth er

words  th e t ra n s fer  a n d  th e ces s ion  were s epa ra te

a n d  equ a lly effect ive wa ys  of m a kin g th e com pa n y

s u b les s or  in  res pect  of th e s u b lea se with  C a n d  S.

[14] Cou n s el for  th e res pon den ts  s u ppor ted  th e High

Cou r t ’s  ju dgm en t  in  rega rd  to th e in va lid ity

a rgu m en t  ba s ed  on  p r ior  con s en t  a n d  a ls o pers is ted

in  th e con ten t ion  a dva n ced  in  th a t  cou r t  th a t  th e

ces s ion  h a d  n ot  been  regis tered .  Cou n s el a ls o

a dva n ced  s u bm is s ion s  con cern in g th e m or tga ge to

th e Ba n k  a n d  cer ta in  oth er  h ypoth eca t ion s  bu t
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th os e s u bm is s ion s  h a d  n o releva n t  bea r in g on  th e

relief s ou gh t  in  th e cou r t  below or  th a t  cou r t ’s

rea s on s  for  h old in g th a t  th e s u b lea se a n d  ces s ion

were in va lid .  Su ch  s u bm is s ion s  th erefore h a d

n oth in g to do with th e is s u es  on  a ppea l.

[15] Tu rn in g to th e p rovis ion s  of th e La n d  Act , s 35  (1 )

p rovides  (wh ere releva n t):

“A les s ee s h a ll be en t it led –
(a )................
(b ) s u b ject  to ob ta in in g th e con sen t  of th e Min is ter –

(i) to d is pose of h is  in teres t ;
(ii) ............
(iii) to s u b-let  th e la n d  lea sed .”

[16] Sect ion  36(5) s ta tes  (wh ere releva n t) th a t :

“An y tra n s a ct ion  con du cted  by a  les see with ou t  th e
con sen t  of th e Min is ter  ...... s h a ll be of n o effect .”

[17] Clea r ly th ere is  n o expres s  requ irem en t  th a t

Min is ter ia l con s en t m u s t  p recede th e t ra n s a ct ion .

Th e en qu iry th en  is  wh eth er  s u ch  requ irem en t ,

u pon  a  p roper  con s t ru ct ion , is  n eces s a r ily im plied .
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[18] Sect ion  24  of th e Deeds  Regis t ry Act  dea ls  with

regis t ra t ion  of lea ses  a n d  s u b lea s es  in  res pect  of

im m ova b le p roper ty a n d con veys  in  s u bs ect ion s  (2 )

a n d  (3 ) th a t  regis t ra t ion  s h a ll on ly be effected  a fter

m in is ter ia l con s en t .  Th is  m ea n s  th a t  s u ch  con s en t

m u s t  p recede regis t ra t ion .  As  s u b let t in g in volves

both  a n  a greem en t  wh ich  con fers  r igh ts  a n d

regis t ra t ion  in  order  to t ra n s fer  th os e r igh ts , s 35  (1 )

(b ) (iii) of th e La n d  Act  a ls o m ea n s  n o m ore th a n  th a t

con s en t  m u s t  p recede regis t ra t ion .  In  oth er  words

n eith er  Act  im plies  th a t  con s en t  m u s t  p recede th e

s u b lea se t ra n s a ct ion .

[19] As  fa r  a s  s 36  (5 ) of th e La n d  Act  is  con cer n ed  it s

term s  a re a m bigu ou s .  A t ra n s a ct ion  con clu ded

(“con du cted” m u s t  be s o u n ders tood) “with ou t  ....

con s en t” cou ld  m ea n  th a t  con s en t  is  a bs en t  wh en

th e t ra n s a ct ion  is  con clu ded  or , equ a lly, it  cou ld
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m ea n  a  con clu ded  t ra n s a ct ion  th a t  is  n ever

con s en ted to.

[20] Th e overr id in g pu rpos e of th e La n d  Act  is  clea r .  In

term s  of s s 107  a n d  108  of th e Con s t itu t ion  a ll la n d

is  ves ted  in  th e Ba s oth o Na t ion  a n d  th e power  to

a lloca te it  ves ts  in  th e Kin g, wh o m u s t  exercis e th e

power  in  term s  of th e Con s t itu t ion  or  a n y oth er  la w.

Th e La n d  Act  is  s u ch  a  la w.  Sect ion  3  s ta tes  th a t

th e la n d  ves t in g in  th e Na t ion  is  h eld  by th e S ta te

a n d  n o on e oth er  th a n  th e S ta te s h a ll h old  t it le to

la n d  excep t  a s  p rovided  by cu s tom a ry la w or  th e Act .

Th e Act’s  pu rpos e is  th erefore t o con trol, n o dou b t

with  a n xiou s  officia l ca re, th e con ferm en t  of t it le to

la n d .

[21] It  is  n ot  pos s ib le to d is cern  h ow th a t  pu rpos e wou ld ,

or  even  m igh t , be defea ted  or  im peded  were con s en t

to follow con clu s ion  of th e t ra n s a ct ion . Nor were we
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presen ted with  a n y s u bm is s ion  in  th is  rega rd  wh ich

a dva n ces  th e ca s e for  th e n eed  for  p r ior  con s en t .

[22] Pla in ly, in form ed  con s en t  wou ld  be bet ter  a ch ieved

by th e Min is ter ’s  fir s t  s eein g th e en t ire wr it ten

t ra n s a ct ion  ra th er  th a n  a fter  ob ta in in g on ly a n

in com plete p ictu re from  a  s u m m a ry of th e p ropos ed

tra n s a ct ion  th e deta ils  of wh ich  (perh a ps  im por ta n t

on es ) m igh t  on ly be fin a lis ed  a fter  th e gra n t  of

con s en t .  In form ed  con s en t  su bs equ en t  to a  peru s a l

of th e con clu ded  t ra n s a ct ion  clea r ly s erves  th e Act’s

pu rpos e bet ter  th a n  p r ior  con s en t .  An d  if p r ior

con s en t  wa s  t ru ly th e legis la tu re’s  in ten ded

requ irem en t , th e bes t  wa y to a ch ieve th e Act’s

pu rpos e wou ld  n eces s ita te p rovid in g th e Min is ter

with  a n  u n s ign ed  copy of th e com plete propos ed

tra n s a ct ion  a n d  th en  a fter  th e gra n t  of con s en t

m erely h a vin g th e pa r t ies  s ign  it . Th a t  s t ilted ,

ir ra t ion a l s equ en ce does  n ot  com m en d  it s elf a s  in
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a n y wa y con du cive to a ch ievin g th e s ta tu tory

pu rpos e com pa red  with  p resen ta t ion  to th e Min is ter

of th e con clu ded  t ra n s a ct ion  in  order  to ob ta in

con s en t .

[23] In  m y view, th erefore, p r ior  con s en t  is  n ot  im plied

a n d  s 36(5) of th e La n d  Act  bu rden s  with  in va lid ity

on ly a  t ra n s a ct ion  th a t  is  n ever  con s en ted  to.

[24] Th e decis ion s  of th is  Cou r t  p rovide s u ppor t  n eith er

for  th e ju dgm en t a quo n or th e res pon den ts ’ ca s e.

In Vicen te  v  Les otho Bank LAC (2000 -2004) 83  th ere

n ever  wa s  a n y con s en t .  Ra m odib ed i J A (a s  h e th en

wa s ) s a id  (a t  86  I) th a t  th e t ra n s a ct ion  con cern ed

th ere wa s  n u ll a n d  void  for  a s  lon g a s  th e Min is ter ’s

con s en t  wa s  n ot  ob ta in ed . By clea r  im p lica t ion

con s en t  s u bs equ en t  to it s  con clu s ion  wou ld  h a ve

va lida ted  it .  Th a t  decis ion  wa s  given  in  Apr il 2000 .
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[25] In  th e S ea Lak e ca s e (s upra) (th e ju dgm en t  wa s

delivered  in  October  2000) th e u n s u cces s fu l

a ppella n t  h a d  a pp lied  in  th e High Cou r t  for  a n  order

com pellin g th e oth er  pa r ty to a  s a le of r igh ts  in  la n d

to s ign  th e deed  of s a le in  respect  of wh ich  s a le n o

Min is ter ia l con s en t  h a d  been  given .  Ha vin g referred

to th e pa r t ies ’ in ten t ion  th a t  th e deed  wou ld  n ot  be

b in d in g u n t il s ign ed , Va n  den  Heever J A wen t  on  to

s ta te (a t  193  G-H):

“No regis tra t ion  of th e r igh ts  in  qu es t ion  is  pos s ib le
u n les s  a n  a pp rop ria te docu m en t  h a s  been
com pleted  in  order  for  th a t  to h a ppen ; m oreover
p r ior  m in is ter ia l con sen t  is  requ ired  in  term s  of s35
of th e La n d  Act  of 1979 ..... Min is ter ia l con sen t  is
requ ired  before th e firs t  res pon den t  wa s en t it led  to
d ispose of its  in teres t  (s35  (1 ) (b ) (i) of th e La n d
Act ....).  A tra n s a ct ion  with ou t  th a t , is  in va lid .”

[26] It  is  clea r  th a t  th e lea rn ed  J u dge of Appea l in

referr in g to p r ior  con s en t  m ea n t  con s en t  p r ior  to

regis t ra t ion .  An d  h er  referen ce to con s en t  before

d is pos a l is  con s is ten t  with  wh a t  h a s  been  s a id  a bove

in  rela t ion  to s 35  (1 ) (b ) (iii) a n d  s u b let t in g.  Both
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dis pos a l a n d  s u b let t in g requ ire, a pa r t  from  a n

a ppropr ia te t ra n s a ct ion , regis t ra t ion  in  th e Deeds

Regis t ry a n d  it  is  regis t ra t ion  th a t  m u s t  be p receded

by m in is ter ia l con s en t .  At  th e r is k  of repet it ion , n o

provis ion  requ ires  th a t  con sen t  m u s t  p recede th e

releva n t  t ra n s a ct ion .

[27] Th e Mothobi ca s e (s upra) (decided  in  2008) wa s  yet

a n oth er  ca se of a  t ra n s a ct ion  for  wh ich  con s en t  h a d

n ot  been  gra n ted  a n d  wh ere a n  ord er  wa s  s ou gh t

com pellin g s ign a tu re of th e releva n t  docu m en t .  Th is

Cou r t  em ph a s is ed  th a t  with ou t  con s en t  h a vin g been

given  th ere wa s  n o va lid  con tra ctu a l p rovis ion  wh ich

cou ld  be en forced  a n d  ca lled  in  a id  in order  to

com pel s ign a tu re.  If Min is ter ia l con s en t  s u bs equ en t

to con clu s ion  of a n  in va lid  t ra n s a ct ion  wa s  to be

a ch ieved  both  pa r t ies  h a d  to a gree to th a t  p roces s .
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[28] It  follows  th a t  t h e cou r t  below erred  in  h old in g th a t

th e s u b lea se a n d  th e ces s ion were in va lid  for  wa n t  of

p r ior  Min is ter ia l con s en t .

[29] As  fa r  a s  regis tra t ion  of th e ces s ion  is  con cern ed  th e

a n n exu res  to th e fou n d in g a ffida vit  in clu de, a s  th e

J u dge poin ted  ou t , a  d ocu m en t  en t it led  “Agreem en t

of Su b lea se a n d  Deed  of Ces s ion ” (th e two

tra n s a ct ion s  in  is s u e h ere) wh ich  bea rs  th e s ign ed

s ta m p  of th e Regis t ra r  of Deeds  da ted  9  Sep tem ber

1988  con ta in in g th e in s cr ip t ion  th a t  th e regis t ra t ion

wa s  a lloca ted  th e n u m ber  20983 .  Th is  wa s prim a

facie proof of th e regis t ra t ion  of th e ces s ion .

[30] However , th is  is  n ot  a ll th a t  th e record  con ta in s .

Th ere is a ls o a  s ign ed  Regis t ra r ’s  s ta m p on  th e Deed

of Tra n s fer  of th e Lea se from  th e decea sed  to th e

com pa n y (a n oth er  of th e a n n exu res  to th e fou n d in g

a ffida vit ) wh ich  rea ds :
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“Su b lea se en tered  in to Between  B.M. KHAKETLA
a n d  C&S PROPERTIES (PTY) LTD ceded  to
Moh la ba n i Propert ies  Co. (Pty)Ltd  per  deed  20983 .”

Th is  p rovides  con firm a t ion  th a t  th e s u b lea se a n d  t h e

ces s ion  were regis tered  togeth er .

[31] Fin a lly th ere is  a n  a n n exu re (K12) to th e fou n d in g

a ffida vit  wh ich  is  a  pa ge from  s om e regis tered

t ra n s a ct ion  (it  is  n ot  clea r  wh ich ) bea r in g a  clu s ter  of

s ign ed  s ta m p s  of th e Regis t ra r .  On e of th em

obviou s ly refers  to th e t ra n s fer  of th e lea se from  th e

decea sed  to th e com pa n y u n der  n u m ber  20981

wh ere regis t ra t ion  wa s  effected  on  9  Septem ber

1988 .  An oth er  s ta m p, a ls o bea r in g th e regis t ra t ion

n u m ber  20981  h a s  th is  in s cr ip t ion :

“Su b lea se ceded  to Moh la ba n i Co (PTY) LTD per
deed  20981”.

Th ere wa s  on ly on e s u b lea se ceded  to th e com pa n y

a n d  th a t  wa s  th e s u b lea s e from  th e decea sed  to C

a n d  S.  In  oth er words  th is  s ta m p refers  to th e
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s u b lea se a n d  ces s ion  in  is s u e in  th is  a ppea l a n d  is

fu r th er  p roof,  a lbeit  u n der  a n oth er  n u m ber , of th e

regis t ra t ion  of th e ces s ion .  Th e ces s ion  h a vin g been

given  two n u m bers  wou ld  a ppea r  to in d ica te th a t  th e

Regis t ra r  con s idered  th a t  th e ces s ion  wa s  lin ked  to

both  th e t ra n s fer  of th e lea s e a s well a s  th e

decea sed’s  s u b lea se to C a n d  S.  Th is  is  con s is ten t

with  th e a ppella n t ’s  s u bm is s ion  th a t  th e ces s ion  wa s

effected  a s  a  “belt  a n d  b ra ces ” m ea s u re, in  oth er

words  to em ph a s is e th a t  th e decea sed’s  r igh ts  in

res pect  of both  th e lea se a n d  th e s u b lea s e were

t ra n s ferred  to th e com pa n y.

[32] Th e effect  of a ll th ese in s cr ip t ion s  by th e Regis t ra r ,

u n ch a llen ged  a s  th ey were, a n d  th ey were a ll pa r t  of

th e res pon den ts ’ own  ca s e, is  th a t  th e ces s ion  wa s

regis tered .  On e m igh t  a dd  th a t  it  goes  with ou t

s a yin g th a t  th e s u b lea se a n d  ces s ion , in  order  to be
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regis tered , m u s t  h a ve been  con s en ted  to by th e

Min is ter .

Th eir  va lid ity wa s  th erefore a dequ a tely p roved .

[33] It  follows  th a t  th e a ppea l m u s t  s u cceed .  Th e

followin g order  is  a ccord in gly m a de:

1 . Th e a ppea l is  a llowed , with  cos ts .

2 . Th e order  of th e cou r t  below is  s et  a s ide a n d  in

it s  s tea d  th e followin g order  is  s u bs t itu ted :

“Th e a pp lica t ion  is  d is m is s ed  with  cos ts ”

__________________________
C.T. HOWIE

J USTICE OF  APPEAL
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I con cu r :

___________________________
J .W. SMALBERGER

J USTICE OF APPEAL

I con cu r :

____________________________
I.G. FARLAM

J USTICE OF  APPEAL

For  t h e  Ap p e lla n t       : Adv. K. J . Kem p SC
For  t h e  Re s p on d e n t s  : Mrs . T. Sello-Ma fa t le


