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SUMMARY

Pra ct ice – Record  in com plete a n d  u n in telligib le in  pa r t –
n ot  pos s ib le to im prove it – J u dgm en t  s et  a s ide – ca s e
rem it ted  for  reh ea r in g d e  n ovo before a n oth er  ju dge.

J UDGMENT

Fa r la m , J A

[1 ] Th is  is  a n  a ppea l a ga in s t  a  High  Cou r t  ju dgm en t

gra n ted  on  9  Decem ber  2010  by Lyon s  J a ga in s t  th e

a ppella n t  in  fa vou r  of th e res pon den t  for  pa ym en t  of

M84 008-91 , in teres t  a n d  cos ts  a n d  decla r in g cer ta in

proper t ies  wh ich  a re s u b ject  to deeds  of h ypoth eca t ion

to be s pecia lly execu ta b le.

[2 ] Th e a ppella n t  a ppea led  a ga in s t  th is  ju dgm en t  on  10

J a n u a ry 2011  bu t  fa iled  to lodge with  th e Regis tra r  th e
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cop ies  of th e record  of th e p roceed in gs  in  th e High

Cou r t  requ ired  by Cou r t  of Appea l Ru le 5  (1 ) or  to

s erve a  copy of th e record  on  th e res pon den t  with in  th e

th ree m on th  per iod  refer red  to in  th e ru le.

[3 ] On  28  Apr il 2011  th e Pres iden t  of th is  Cou r t  gra n ted

a n  order  con don in g th e a ppella n t’s  fa ilu re to file th e

record  of th e p roceed in gs  t im eou s ly a n d  ordered  h im

to do s o on  or  before 27  Ma y 2011 .

[4 ] Th e a ppella n t  d id  n ot  file th e record  a s  ordered . In deed

h e exper ien ced  s er iou s  d ifficu lt ies  with  th e p repa ra t ion

of th e record  a s  th e ta pe on  wh ich th e eviden ce of th e

a ppella n t  wa s  recorded  wa s  m is s in g. Th e a va ila b le

ta pes  were t ra n s cr ibed  bu t  th e t ra n s cr ip ts  con ta in ed
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m a n y gra m m a tica l a n d  s pellin g er rors  a n d  were

im pos s ib le to r ea d  a n d  u n ders ta n d .

[5 ] Th e in com plete a n d  u n corrected  record , s u ch  a s  it

wa s , wa s  filed  bu t  it  wa s  clea r  th a t it  wa s  n ot

a ccep ta b le a n d  th a t  a  recon s tru cted  record  wou ld  h a ve

to be filed .

[6 ] Th e m a t ter  wa s  en rolled  for  h ea r in g by th is Cou r t

du r in g th e October  2011  term  a n d  on  3  October  2011

Sc ot t  J A pos tpon ed  th e a ppea l to th is  term  to a llow

th e a ppella n t  to file a  recon s tru cted  record .

[7 ] In  h is  h ea ds  of a rgu m en t , wh ich  were filed  on  15

Ma rch  th is  yea r , th e res pon den t’s  cou n s el poin ted  ou t

th a t  th e recon s tru cted  record  h a d  n ot  been  filed  a n d
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h e con ten ded  th a t  th e a ppea l s h ou ld  be h eld  to h a ve

la ps ed  in term s  of Ru le 5  (3 ) of th is  Cou r t’s  Ru les  or

th a t  th e Cou r t  s h ou ld  s tr ike th e a ppea l from  th e roll

with  cos ts .

[8 ] Th e a ppella n t’s  h ea ds , togeth er  with  wh a t  wa s

des cr ibed  a s  th e ‘Recon s tru cted  Record ’, wa s  filed  on

12  Apr il 2012 , th e da y before th e da te on  wh ich  th e

m a t ter  wa s  s et  down for  h ea r in g.

[9 ] In  a n  a ffida vit  h a n ded  u p  a t  th e h ea r in g of th e a ppea l

th e a ppella n t  exp la in ed  in  s om e deta il th e d ifficu lt ies

h is  cou n s el h a d  en cou n tered  in  en dea vou r in g to

produ ce a n  a ccep ta b le record . Apa r t  from  th e fa c ts

th a t  th e ta pe on  wh ich  th e a ppella n t’s  eviden ce wa s

recorded  wa s  m is s in g a n d th a t a t tem p ts  to r econ s tru ct
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wh a t  h e h a d  s a id  h a d  p roved  fru it les s , it  a ls o a ppea red

th a t  a  good  dea l of wh a t  wa s  recorded  on  th e ta pes

wh ich  were a va ila b le wa s  in a u d ib le. In  t h e

circu m s ta n ces  cou n s el for  th e res pon den t  very fa ir ly

con ceded  th a t  th e a ppella n t  h a d  t r ied  to com ply with

th e order  m a de by Sc o t t  J A on  3  October  2011  bu t

th a t  it wa s  im pos s ib le to im prove on  th e record .

[10] Cou n s el were th en a greed  th a t  th e p rocedu re a dop ted

in De p a r t m e n t  o f J u s t ic e  v Ha r t ze n be rg 2002  (1 ) SA

103  (LAC), wh ere a  s im ila r  p rob lem  h a d  a r is en , s h ou ld

be followed  in  th is  ca s e, viz, th a t  th e order of th e cou r t

a  qu o be s et a s ide a n d  th e m a tter  rem it ted  to th e High

Cou r t  for  h ea r in g d e  n ovo before a n oth er  J u dge, with

th e cos ts  a t  fir s t  in s ta n ce a n d  on  a ppea l to be cos ts in

th e reh ea r in g.
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[11] Th a t  is  clea r ly th e cor rect  order  in  th e circu m s ta n ces ,

s u b ject  to on e poin t . Th ere wa s  n o exp la n a t ion  a s  to

wh y th e a ppella n t’s  h ea ds  a n d  th e ‘recon s tru cted

record ’ were on ly filed  th e da y before th e h ea r in g a n d

th e a ppella n t’s  a ffida vit  a s k in g for  con don a t ion  of th e

la te filin g of th es e docu m en ts  wa s  on ly h a n ded  u p  a t

th e h ea r in g. Th is  is  clea r ly u n a ccep ta b le a n d  in  m y

view it  is  a ppropr ia te th a t  th e a ppella n t , even  if h e

s u cceeds  a t  th e re-h ea r in g, s h ou ld  be depr ived  of th e

cos ts  of th e h ea r in g on  13  Apr il 2012 .

[12] Th e followin g order  is  m a de:

1 . Th e a ppea l s u cceeds . Th e order  of th e cou r t  a qu o is
s et  a s ide a n d  th e m a t ter  is  rem it ted  to th e High  Cou r t
for  reh ea r in g d e  n ovo before a n oth er  ju dge
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2 . Th e a ppella n t  is  n ot  en t it led  to th e cos ts  of th e h ea r in g
in  th is  Cou r t  on  13  Apr il 2012 . All oth er  cos ts  a t  fir s t
in s ta n ce a n d  on  a ppea l a re to be cos ts  in  th e
reh ea r in g.

3 . Th e Regis tra r  of th e High  Cou r t  is requ es ted  to give th e
m a t ter  p r ior ity on  th e High  Cou r t  roll.

I.G. FARLAM

J USTICE OF APPEAL

I a gree J .W. SMALBERGER

J USTICE OF APPEAL

I a gree M.E. TEELE

ACTING J USTICE OF  APPEAL

For  Ap p e lla n t : Ad v. M.M. Ma n yok ole

Fo r  Re s p on d e n t : Ad v. S.  Ma le ba n ye


