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SUMMARY

Com pan y  Law – Provis ion al w ind ing-up ord er d is ch arged –
pe titioner not es tablis h ing en titlem en t to bring applica tion .

J UDGMENT

Fa r la m , J A

[1 ] Th e a ppella n t  a ppea ls  a ga in s t  a n  order  gra n ted  by

Mon a p a t h i J in  th e High  Cou r t  on  19  Ma y 2011

dis ch a rgin g with  cos ts a provis ion a l win d in g-u p  order

gra n ted  by Ma ja ra  J on  8  October  2010  in  res pect  of

th e res pon den t , An gel Dia m on ds  (Pty) Ltd .
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[2 ] Mon a p a t h i J did  n ot  fu rn is h  a n y rea s on s  wh en  h e

d is ch a rged  th e p rovis ion a l win d in g-u p  order , n or h a s

h e don e s o s in ce. Th is  Cou r t  h a s  on  th e n u m erou s

occa s ion s  in th e pa r t s t ron gly depreca ted  th e fa ilu re by

J u dges  of th e High  Cou r t  to give rea s on s  for  th eir

decis ion s : s ee, e.g. Qh obe la  a n d  An o t h e r   v

Ba s u t o la n d  Con gr e s s Pa r t y a n d  An ot h e r LAC (2000 -

2004) 28  a t  38 C-D; Hla le le  a n d  An o t h e r   v  Dir e c t o r

o f Pu blic  Pros e c u t ion s  a n d  An ot h e r LAC (2000 -

2004) 233  a t  237  H – 238  A; R v Ma s ik e LAC (2000 -

2004) 557  a t  559  G-560  B, a n d Ot u ba n jo  v  Dir e c t o r

o f Im m igra t ion  a n d  An ot h e r LAC (2005-2006) 336  a t

343  F – 346  C.

[3 ] Wh a t  wa s  s a id  by F r ie d m a n  J A in Qh obe la ’s  ca s e

a pp lies  to th is  ca s e a ls o. Th e pa s s a ge to wh ich  I refer

rea ds  a s  follows :
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‘It is  neces s ary  for the proper ad m in is tra tion  of
ju s tice th a t courts  give reas ons  for jud gm en t. A
litigan t h as  every  righ t to k now  w h y  a cas e h as
been  w on  or los t. And  a low er court is  als o obliged  to
furn is h  reas ons  s o th a t a  Court of Appeal w ill be
properly  in form ed  as  to w h a t prom pted  the court a
qu o to arrive a t its  d ecis ion . In  the pres en t cas e no
reas ons  are  given  by  the  learned  jud ge a  qu o either
for h is  ord er confirm ing the ru le  or for h is
s ubs equen t “ru ling”. His  cond uct in  th is  regard  is  to
be d eplored .’

[4 ] Des p ite th e a bs en ce of rea s on s  I a m  s a t is fied th a t  th e

provis ion a l win d in g-u p  order  wa s  cor rect ly d is ch a rged .

[5 ] Th e a ppella n t  h a d  s ou gh t  th e win d in g-u p  of th e

com pa n y on  th e grou n ds  th a t  it  wa s  u n a b le to pa y its

deb ts a n d wa s  fa ctu a lly a n d  com m ercia lly in s olven t

a n d  th a t  it  wa s  ju s t  a n d equ ita b le th a t  it  be wou n d  u p .

He a lleged  th a t  h e wa s  en t it led  to s eek  a  win d in g-u p

order  beca u s e th e com pa n y wa s  in deb ted  to h im , s o h e
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s a id , ‘in  a n a m ou n t  in  exces s  of M160 ,000 .00 , bein g in

res pect  of m on ey len t  a n d  a dva n ced  a n d  u n pa id

rem u n era t ion  du e’.

[6 ] Th e a pp lica t ion  for  th e win d in g-u p  wa s  a n  u n u s u a l

on e beca u s e th e com pa n y wa s  a t  th e t im e th e s u b ject

of a  cou r t  order  gra n ted  on  15  J u n e 2010  u n der  ca s e

n u m ber  CIV/ APN/ 333 / 2010  in  term s  of wh ich  th e

com pa n y’s  d irectors  were d ives ted  of th e con trol a n d

m a n a gem en t  of th e com pa n y, wh ich  wa s  en tru s ted  by

th e cou r t  order  to th e a ppella n t a n d on e En gelb rech t ,

wh o a re m in or ity s h a reh olders  in  th e com pa n y.

[7 [ In  con s equ en ce of th is  th e con firm a tion  of th e

provis ion a l win d in g-u p  order  wa s  n ot  oppos ed  by

th os e in  con trol of th e com pa n y of th e t im e, n a m ely
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th e a ppella n t a n d  En gelb rech t , bu t  by a n u m ber  of

‘in teres ted  pa r t ies ’, in clu d in g Th a bex Ltd , th e m a jor ity

s h a reh older  in  th e com pa n y, Ma r iu s  Welth a gen , th e

m a n a gin g d irector  of th e com pa n y a n d  th e ch ief

execu t ive of Th a bex Ltd , Dr  J oh n  An th on y Cru is e, wh o

is  a  t ru s tee of th e CAJ  Sh a re Tru s t , s h a reh older  in  th e

com pa n y, a n d  Iza k  Ben ja m in va n  Ton der , a n oth er

s h a reh older .

[8 ] In  th e m a in  a ffida vit  filed  in  oppos it ion  to th e

con firm a tion  of th e p rovis ion a l order , wh ich  wa s

depos ed  to by Welth a gen , it  wa s  a lleged  th a t  th e

in teres ted  pa r t ies  repres en t  78 .03% of th e

s h a reh old in g in  th e com pa n y. Th is  a llega t ion  a n d

m a n y of th e oth er a llega t ion s  in Welth a gen ’s  a ffida vit

a re d is pu ted  by th e a ppella n t  in  h is  rep lyin g a ffida vit

bu t  in  view of th e con clu s ion  to wh ich I h a ve com e
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th a t  th e p rovis ion a l win d in g-u p  order  wa s  cor rect ly

d is ch a rged  it  is  u n n eces s a ry to d is cu s s  th es e d is pu tes

fu r th er .

[9 ] In  m y view th e order  h a d  to be d is ch a rged  on  th e

s im ple grou n d  th a t  th e a ppella n t  fa iled  to es ta b lis h

th a t  th e com pa n y wa s  in deb ted  to h im  a s  h e a lleged

a n d  th a t  h e wa s  a ccord in gly en t it led  to a pp ly for  th e

its win d in g-u p .

[10] In  Welth a gen ’s  op pos in g a ffida vit  h e s pecifica lly den ied

th a t  a n y a m ou n t  wa s  owin g by th e com pa n y to th e

a ppella n t . He s a id  th a t  th e a llega t ion  in  th e pet it ion  to

wh ich  I h a ve refer red  wa s ‘in  s ta rk  con flict  with  wh a t

wa s  con ta in ed  in  th e m a in  a pp lica t ion  [i.e. th e

a pp lica t ion  for  th e order  gra n ted  on  15  J u n e 2010] in
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th a t  n o referen ce wa s  m a de in  th e m a in  a pp lica t ion  to

a n  a m ou n t  in  exces s  of M160 ,000 .00  bein g owed  to

th e [a ppella n t]’.

[11] He poin ted  ou t  th a t  th e a ppella n t  h a d  n ot  p rovided

a n y s u ppor t in g docu m en ta t ion  rega rd in g h is  a lleged

cla im  a n d  th a t , th ou gh  m on eys  owin g to En gelb rech t

were m en tion ed in  wh a t  h e ca lled  th e m a in

a pp lica t ion , n o m en tion  wa s  m a de in  th a t  a pp lica t ion

of th e a m ou n t  of ‘in  exces s  of M160 ,000 .00 ’ a lleged ly

owed  to th e a ppella n t .

[12] Welth a gen  a n n exed  wh a t  h e des cr ibed  a s  th e a n n u a l

fin a n cia l s ta tem en ts  of th e com pa n y, wh ich  d id  n ot

reflect  a n y m on eys owin g to th e a ppella n t .
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[13] In  h is  rep lyin g a ffida vit  th e a ppella n t  s a id  th a t  th e

fin a n cia l s ta tem en ts  a n n exed  to Welth a gen ’s  a ffida vit

were wh a t  h e des cr ibed  a s  ‘recen t fa br ica t ion s ’ a n d  h e

a n n exed  in  s u ppor t  a n  a ffida vit  depos ed  to by th e

m a n a ger  of th e La dybra n d  offices  of a  firm  of

a ccou n ta n ts , wh o s ta ted  th a t  h e wa s ‘res pon s ib le to

lia s e’ with  th e regis tered  firm of in depen den t

a ccou n ta n ts in  Les oth o wh o a re th e com pa n y’s

a u d itors  a n d  th a t  h e h a d per form ed  p reviou s

a ccou n tin g a n d  a u d it in g s ervices  in  res pect  of th e

com pa n y. He s u ppor ted  th e a ppella n t’s  a llega t ion  th a t

th e fin a n cia l s ta tem en ts  a n n exed  to Welth a gen ’s

a ffida vit  were n ot  gen u in e.

[14] Th e a ppella n t  d id  n ot , h owever , exp la in  wh y n o

m en tion  wa s  m a de in  th e m a in  a pp lica t ion  of m on eys

owin g to h im  wh ile m on eys owin g to h is  co-a pp lica n t
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En gelbrech t  were m en tion ed . He con clu ded  th is  pa r t  of

h is  a ffida vit  by s a yin g th a t  h is  cla im  wa s ‘s u ppor ted by

proper  docu m en ta t ion  a n d  vou ch ers  too n u m erou s  to

a t ta ch  to th e pa pers ’ a n d  th a t  h e wou ld  h a ve ‘th e

s ou rce docu m en ts  a va ila b le for  in s pect ion  a t  th e

h ea r in g of th e pet it ion ’. Th ey were n ot .

[15] Cou n s el for  th e a ppella n t  con ten ded , h owever , th a t

th is  ga p  in  th e a ppella n t’s  ca s e wa s  cu red  by a

docu m en t  a lleged ly given  in  J a n u a ry 2010  by

Welth a gen  to Vis s er  Corn eliu s  du  Ples s is , a

s h a reh older  a n d  cred itor  of th e com pa n y a n d of

Th a bex Lim ited . Th is  docu m en t  pu rpor ts  to be a ‘t r ia l

ba la n ce’ of th e com pa n y a s  a t  31  Decem ber  2009 . It

reflects  a  loa n  of M5 ,000 .00  a lleged ly owed  to th e

a ppella n t .
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[16] Th is  docu m en t  wa s  pu t  before th e cou r t  togeth er  with

th e a ppella n t’s  rep lyin g a ffida vit . Th e in teres ted  pa r t ies

were n ot  a fforded  a n oppor tu n ity to dea l with  it , n or

wa s  th eir  a t ten t ion  d ra wn  to th e s ta tem en t in

qu es t ion . I do n ot  th in k  th a t th e a ppella n t  ca n  rely on

it  a t th is  s ta ge of th e p roceed in gs .

[17] Fu r th erm ore wh en on e bea rs  in  m in d  th a t  th e

a ppella n t  a n d En gelb rech t  h a ve been  in  con trol of th e

com pa n y s in ce 15  J u n e 2010  it  is  d ifficu lt  to

u n ders ta n d  wh y, if th e a ppella n t  is  in deed  a  cred itor  of

th e com pa n y, n o docu m en ta t ion  es ta b lis h in g th is  fa ct

h a s  been  pu t  before th e cou r t .
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[18] I a m  a ccord in gly s a t is fied  th a t  th e p rovis ion a l win d in g-

u p  order  wa s  cor rect ly d is ch a rged  a n d  th a t  th e a ppea l

m u s t  be d is m is s ed  with  cos ts  to be pa id  to th e

in teres ted pa r t ies .

[19] Th e followin g order  is  m a de: Th e a ppea l is  d is m is s ed

with  cos ts .

I.G.FARLAM

J USTICE OF APPEAL

I a gree M.M. RAMODIBEDI

PRESIDENT OF COURT OF APPEAL
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I a gree : D.G. SCOTT

J USTICE OF APPEAL

For  th e a ppella n t : Ad v. C. Ed e lin g

For  th e in teres ted  pa r t ies : Mr  Q. Le t s ik a


