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offences charged  in  the  circum s tan ces  of the  cas e – Appeal aga ins t
s en tence upheld  and  the  s en tence effectively  red uced  to 20  y ears
im pris onm en t.

J UDGMENT

RAMODIBEDI P

[1 ] Th e a ppella n t  in  th is  m a tter  wa s  in d icted  in  th e High

Cou r t  on  two cou n ts  of th e dou b le m u rder  of Mos h oes h oe

Pit ikoe Mos h oes h oe (“th e decea s ed”) a n d  th e la t ter ’s  th ree

m on th  old  ba by, n a m ely, Nku ebe Mos h oes h oe (“th e ba by”)

res pect ively.  He fa ced  a  fu r th er  ch a rge of u n la wfu l

pos s es s ion  of a  9m m  p is tol in  con tra ven t ion  of s  3 (1 ) of th e

In tern a l Secu r ity (Arm s  a n d  Am m u n it ion ) Act  No. 17  of

1966  rea d  with  s  8  of th e In tern a l Secu r ity Act  No. 4  of

1999 , (Am en dm en t) Act .  Th es e offen ces  were a lleged  to

h a ve ta ken  p la ce in  or  a bou t  9  Novem ber  2005  a n d  a t  or

n ea r  Likot in g Ha -Nyen ye in  Ler ibe d is tr ict .



3

[2 ] Th e a ppella n t  wa s  fou n d  gu ilty a s  ch a rged  on  a ll th e

th ree cou n ts .  He wa s  s en ten ced  a s  follows :-

Cou n t  I (m u rder ): 18  yea rs  im pr is on m en t .

Cou n t  II (m u rder ): 18  yea rs  im pr is on m en t .

Cou n t  III (u n la wfu l pos s es s ion  of a  firea rm ):

a  fin e of M500 .00  or  6 m on th s

im pr is on m en t in defa u lt  of pa ym en t .

Th e s en ten ces  on  th e fir s t two cou n ts  were ordered to

ru n  con s ecu t ively. Th e s en ten ce on  th e la s t  cou n t wa s

ordered  to ru n  con cu rren t ly with  th e s en ten ces  on  th e fir s t

two cou n ts .  Th e a ppella n t h a s  a ppea led  to th is  Cou r t  on

th e s in gle grou n d  th a t  th e effect ive s en ten ce in  qu es t ion  is

s evere a n d  th a t  it  in du ces  a  s en s e of s h ock .
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[3 ] Before determ in in g th e a ppropr ia ten es s  or  oth erwis e of

th e s en ten ce im pos ed  by th e cou r t  a  qu o it  is  n eces s a ry to

give a  b r ief ou t lin e of th e releva n t  fa cts .  It  wa s  th e ca s e of

th e Crown  th a t  on  th e fa tefu l da y in  qu es t ion  th e decea s ed

wa s  s it t in g u n der  a  t ree a t  h is  ren ted  p rem is es .  He wa s

h old in g th e ba by in  h is  a rm s wra pped  in  a  wh ite ba by

b la n ket . Th e two were fa cin g ea ch  oth er .  Su dden ly th e

a ppella n t  a pp roa ch ed  th e decea s ed .  He wa s  h ea rd

excla im in g “hey  y ou  m an !!!.” He th en s h ot  th e decea s ed

a n d  th e ba by with  a  9m m  p is tol.  Th ere were fou r  gu n

repor ts  in  a ll.  Th e decea s ed  fell to th e grou n d  in  a  pool of

b lood .  He d ied  on  th e s pot .  Th e ba by wa s  in ju red  too in

th e p roces s  a n d  wa s  ta ken  to h os p ita l bu t  s a d ly d ied  on  th e

s a m e da y.

[4 ] Th e police collected  fou r  9m m  s h ells  a n d  on e s pen t

bu llet  from  th e s cen e of th e cr im e.  Th ey exa m in ed  th e
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decea s ed ’s  body wh ich  h a d  s u s ta in ed  bu llet  in ju r ies .  Th ere

were two wou n ds  on  th e ch es t  a rea , on e wou n d  on  th e r ib

a rea , on e wou n d  a t  th e ba ck  a rou n d  th e wa is t  a n d  a n oth er

wou n d  a t  th e ba ck  towa rds  th e m idd le of th e s h ou lders .

Th e ba by h a d  a n  en t ry bu llet  wou n d  a t  th e ba ck .

[5 ] Th e pos t -m or tem  repor t  es ta b lis h ed  th a t  th e

decea s ed ’s  dea th  wa s  du e to th e des tru ct ion  of th e lu n g

tis s u e a n d  h ea r t  a s  well a s  a cu te res p ira tory a n d

circu la tory fa ilu re.  Th ere were th ree pen etra t in g gu n s h ot

wou n ds  on  th e a n ter ior  ch es t .  Th es e exited  a t  th e ba ck .

Th e pos t-m or tem  repor t  of th e ba by on  th e oth er  h a n d

es ta b lis h ed  th a t  th e ca u s e of dea th  wa s  du e to th e m u lt ip le

des tru ct ion  of th e in tern a l orga n s  res u lt in g in  s evere b lood

los s .
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[6 ] In  h is defen ce th e a ppella n t  cla im ed  th e own ers h ip  of

th e ren ted  p rem is es  in  qu es t ion .  He tes t ified  th a t  h e h a d

m erely gon e to th e p rem is es  in  th e com pa n y of on e Setopa

to repa ir  th e door  locks .  He in trodu ced  h im s elf to th e

decea s ed  a n d  dem a n ded  to kn ow wh y h e wa s  on  th e

prem is es .  He cla im ed  th a t  th e decea s ed  a t ta cked  h im  with

a  kn ife.  He left , bu t  on ly to retu rn  la ter  in  order  to lock  th e

doors .  On  th is  occa s ion  th e decea s ed  ru s h ed  a t  h im .  He

beca m e fr igh ten ed  th a t  th e la ter  m igh t  k ill h im .  He th en

pu lled  th e gu n  wh ich  wa s  in  h is  pos s es s ion  a n d  s h ot  th e

decea s ed .  He s a id  h e wa s  n ot  a wa re th a t  th e decea s ed  wa s

ca r ryin g a  ba by.

[7 ] As  ca n  be s een , th e a ppella n t  t r ied  to r a is e s elf-

defen ce.  Th e cou r t  a  qu o h owever  cor rect ly, in  m y view,

rejected  th is defen ce.  It  wa s  s im ply pa th et ic.  It  is  com m on
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ca u s e th a t  th e decea s ed  wa s  u n a rm ed  for  th a t  m a tter .  It

follows  th a t  th e a ppella n t  wa s  cor rect ly con victed .

[8 ] Th is  Cou r t  h a s  repea ted ly s ta ted  th a t  s en ten ce is  a

m a t ter  wh ich  lies  p re-em in en tly with in  th e d is cret ion  of th e

tr ia l cou r t .  Su ch  a  d is cret ion , h owever , is  a  ju d icia l

d is cret ion  wh ich  m u s t  be exercis ed  u pon  a  con s idera t ion  of

a ll th e releva n t  fa ctors .  It  is  n ot  a n  a rb it ra ry d is cret ion .  As

a  m a tter  of fu n da m en ta l p r in cip le a n  a ppella te cou r t  is

relu cta n t  to in ter fere with  s en ten ce u n les s  th ere is  a

m is d irect ion or  s ta r t lin g s en ten ce d is pa r ity res u lt in g in  a

m is ca r r ia ge of ju s t ice.

[9 ] It  is  es s en t ia l, too, to ca u t ion  a ga in s t  a pproa ch in g

s en ten ce in  a  s p ir it  of a n ger  s in ce th a t  wou ld  m a ke it

d ifficu lt  for  th e s en ten cer to ba la n ce th e t r ia d con s is t in g of
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th e offen ce, th e offen der  a n d  th e in teres ts  of s ociety.  See S

v Zin n  1 9 6 9  (2 ) SA 5 3 7  (A) a t  451 .

[10] It  is  fu r th er  wor th  n ot in g th a t  in  term s  of s  9  (4 ) of

th e Cou r t  of Appea l Act  1978 , th is  Cou r t  h a s  a dd it ion a l

power  to im pos e a n  a ppropr ia te s en ten ce if it  th in ks  th a t  a

d ifferen t  s en ten ce s h ou ld  h a ve been  pa s s ed .  See, for

exa m ple, s u ch  ca s es  a s R v Le bin a  a n d  An o t h e r  2 0 0 0 –

2 0 0 4  LAC 4 6 4 ; Ra m a e m a  v R  2 0 0 0 – 2 0 0 4  LAC 7 1 0 ; R v

Sh oa e p a n e  2 0 0 5 – 2 0 0 6 LAC 5 3 0 ; Ra n t h it h i a n d

An o t h e r  v R; R v Ra n t h it h i a n d  Ot h e r s  2 0 0 7 – 2 0 0 8

LAC 2 4 5 ; R v Th e ja n e  2 0 0 7 – 2 0 0 8  LAC 4 2 0 .

[11] As  will be rem em bered  from  pa ra gra ph  [2 ] a bove,

th e s en ten ces  a ga in s t  th e a ppella n t  on  th e fir s t  two cou n ts

were ordered  to ru n  con s ecu t ively.  Wh a t  th is  m ea n s  is  th a t

th e a ppella n t  wa s  s en ten ced  to a n  effect ive cu m u la t ive
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s en ten ce of 36  yea rs  im pr is on m en t .  For  th e rea s on s  wh ich

will becom e a p pa ren t  s h or t ly, I h a ve n o h es ita t ion  in

com in g to th e con clu s ion  th a t  th e s en ten ce wa s  s o

exces s ive a s  to be gros s ly d is p ropor t ion a te to th e offen ces

ch a rged in th e circu m s ta n ces  of th e ca s e.  Th e in d ictm en t

s h ows  th a t  th e a ppella n t  wa s  49  yea rs  of a ge wh e n  h e

com m it ted  th e offen ces  in  qu es t ion .  He wa s  55  yea r s  old

wh en  h e wa s  s en ten ced  to a n  effect ive per iod  of 36  yea rs

im pr is on m en t .  Th is  m ea n s  th a t  h e wou ld  lea ve p r is on  a t

th e a ge of 71  yea rs , if h e wa s  lu cky to live th a t  lon g.

[12] In  th e Bots wa n a  Cou r t  of Appea l in Ch r is t ia n

Ba s h in ya n a  Ga bor e k we  v Th e  St a t e ,  Cr im in a l Ap p e a l

No . CLCLB – 0 7 2 -0 8  (r e p or t e d  on  lin e  u n d e r  S v

Ga bor e k we  (CLCLB – 0 7 2 -0 8 ) [2 0 0 9 ] BWCA 6 7  9 2 9  J u ly

2 0 0 9 ), I h a d  occa s ion  to s ta te th e followin g (Moore AJ P a n d

Howie J A con cu rr in g):-
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“[4] In  the  lead ing cas e  of Moa t s h e  v  T h e  S t a t e ; Mot s h w a ri
An d  An ot h er  v  T h e  S t a t e  [2 0 0 4 ] 1  BLR  1  CA (Fu ll
Bench), th is  Court la id  d ow n  the  fund am en tal principle
th a t w here  the  cum u la tive  effect of cons ecu tive  s en tences
is  s o exces s ive  as  to be  gros s ly  d is proportion a te  to the
offences  charged , th is  am oun ts  to inhum an  or d egrad ing
pun is h m en t.  In  th a t s ens e  it v iola tes  s  7 (1 ) of  the
Cons titu tion  w h ich  provid es  th a t no pers on  s hall be
s ubjected  to tortu re or inhum an  or d egrad in g pun is hm en t
or other trea tm en t.  In  fa irnes s  to Mr Mod ie for the  s ta te ,
he  read ily  conced ed , and  properly  s o in  m y  v iew , th a t the
s en tences  in  th e  pres en t m atte r [nam ely  30  y ears
im pris onm en t] run  fou l of  th is  principle .  Noth ing fu rther
need  be s aid  s ave to poin t ou t th a t the  cas e  of Mot s h w a r i
v  T h e  S t a t e ; Mot s h w a r i  An d  An ot h er  v T h e  S t a t e
(s upra) h as  been  follow ed  in  s uch  cas es  as Ma t lh o v  T h e
S t a t e  2 0 0 8  (1 ) BLR  8 4  (CA); T s h os a  v  T h e  S t a t e 2 0 0 8
(1 ) BLR  9 2 (CA); Mok oen a  v  T h e  S t a t e  2 0 0 8  (1 ) BLR
1 5 1 (CA); Moa t s h e  v  T h e  S t a t e  2 0 0 8  (1 ) BLR  1 7 5
(CA).”

[13] Now, th e releva n ce of th e Bots wa n a  ca s es  on  th e

poin t  lies  in  th e fa ct  th a t  s  7  (1 ) of th e Bot s wa n a

Con s t itu t ion  is  iden t ica l, word  for word , to s  8  (1 ) of ou r

Con s t itu t ion .  Both  s ect ion s  p rovide a s  follows :-

“No pers on  s hall be  s ubjected  to tortu re  or to inhum an
or d egrad ing pun is hm en t or other trea tm en t.”
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[14] Adm it ted ly, th e a ppea l in  th e p res en t  m a t ter  wa s

n ot  a rgu ed  on  th e ba s is of s  8  (1 ) of th e Con s t itu t ion .  I a m

prepa red , h owever , to a dop t  th e p r in cip le th a t  wh ere

s en ten ce is  s o exces s ive a s  to be gros s ly d is p ropor t ion a te to

th e offen ces  ch a rged  th e a ppella te cou r t  is en t it led  to

in ter fere a n d  pa s s  a n  a ppropr ia te s en ten ce.  If a u th or ity be

requ ired  for  th is  p ropos it ion  it  is  s  9  (4 ) of th e Cou r t  of

Appea l Act .  Th is  is  s u ch  a  ca s e.

[15] In  m y view, th e cou r t  a  qu o m is d irected  it s elf in  a t

lea s t  two fu n da m en ta l res pects  in  s en ten cin g th e a ppella n t ,

n a m ely:-

(1 ) In  fa ilin g to ta k e in to a ccou n t  p rovoca t ion

des p ite th e cou r t’s  fin d in g to th a t  effect  a t

th e s ta ge of exten u a t in g circu m s ta n ces . At

th a t  s ta ge th e cou r t  h a d  m a de th e followin g
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fin d in g:-

“I h ave als o found  th a t an  ex tenua ting factor d oes
ex is t in  th is  cas e  n am ely , the accus ed ’s  belief  th a t
the  prem is es  th a t the  d eceas ed  w as  ren ting are  h is
and  th a t th is  gave h im  the  righ t to go and  repa ir
and / or ch ange th e  lock s  to the  d oor if  res is ted .”

It  is  es s en t ia l to s t res s  th a t  exten u a t in g circu m s ta n ces

a n d th e im pos it ion  of s en ten ce a re com pletely d ifferen t

s ta ges  in  th e cou rs e of a  cr im in a l t r ia l.

(2 ) In  fa ilin g to recogn is e th a t  th e s h ootin g of th e

ba by wa s  in  fa ct  on e s in gle t ra n s a ct ion  with

th e decea s ed’s  s h ootin g.

[16] It  follows  from  th e foregoin g th a t  it  is  n eces s a ry to

a m eliora te th e h a rs h n es s  of th e cu m u la t ive effect  of th e

s en ten ces  im pos ed  on  th e a ppella n t  by a dop tin g a  device

th a t  pa r t  of th e s en ten ce on  cou n t II s h ou ld  ru n
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con cu rren t ly with  th e s en ten ce on  cou n t I a s  p ropos ed  in

th e order  below.  It  m u s t  be s t res s ed , h owever , th a t  m u rder

is  a  very s er iou s  offen ce wh ich wa s  com m it ted in

circu m s ta n ces  ba rely exten u a t in g. Th e a ppella n t  des erves

to be pu n is h ed  s everely bu t  p ropor t ion a tely to th e offen ces

ch a rged .

[17] Doin g th e bes t  I ca n  in  ba la n cin g th e t r ia d

between  th e offen ce, th e offen der  a n d  th e in teres t s  of

s ociety in  th e circu m s ta n ces  of th is  ca s e , I con s ider  th a t

ju s t ice wou ld  be s erved  by order in g th a t  16  yea rs

im pr is on m en t of th e s en ten ce im pos ed  on  th e a ppella n t on

cou n t  II s h ou ld  ru n  con cu rren t ly with  th e s en ten ce of 18

yea rs  im pr is on m en t  on  cou n t  I s o th a t  th e effect ive

s en ten ce is  20  yea rs  im pr is on m en t .
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[18] In  th e res u lt  th e a ppea l is  u ph eld .  Th e followin g

order  is  m a de:-

(1 ) 16  yea rs  im pr is on m en t of th e s en ten ce

im pos ed  on  th e a ppella n t  on  cou n t  II will

ru n  con cu rren t ly with  th e s en ten ce on

cou n t  I.

(2 ) Th e s en ten ces  on  cou n ts  I a n d  3  res pect ively

a re con firm ed .

(3 ) Th e a ppella n t  will s erve a n  effect ive s en ten ce

of 20 yea rs  im pr is on m en t .

____________________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT OF APPEAL
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I a gree: _________________________
C.T. HOWIE

J USTICE OF APPEAL

I a gree:               _________________________
M.E. TEELE

ACTING J USTICE OF  APPEAL

For t h e  Ap p e lla n t : Adv. M.J . Ra m pa i

For  t h e  Re s p on d e n t : Adv. M. Tla li


