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J UDGMENT

RAMODIBEDI P

[1 ] Th is  is  a n  a pp lica t ion  for  con don a t ion  of th e la te filin g

of a n  a pp lica t ion  for lea ve to a ppea l a ga in s t  th e ju dgm en t

of th e High  Cou r t  da ted  5  Ma y 2010 .  In  th a t  ju dgm en t  th e

High  Cou r t  d is m is s ed  th e a pp lica n t’s  a pp lica t ion  for  lea ve

to a ppea l a ga in s t  a n  order  of r es cis s ion  of defa u lt  ju dgm en t

gra n ted  in  fa vou r  of th e fir s t  res pon den t .

[2 ] Th e cen tra l bon e of con ten t ion  between  th e pa r t ies  is  a

d is pu te over  a  cer ta in  s ite No. 1328 -702  s itu a ted  a t  Sea -
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Poin t , Ma s eru  Urba n  Area .  Th e d is p u te h a s  in cred ib ly

been  d ra gged  ou t in  cou r t  s in ce 1993 , a  per iod  s pa n n in g

a lm os t 19  yea rs  to da te.

[3 ] A ch ron ology of th e releva n t  fa cts  s h ows  th e followin g:-

(1 ) In  1993  th e la te a pp lica n t’s  m oth er  Ma les h oa n e

Sello, (“th e decea s ed”) b rou gh t  th e p res en t

p roceed in gs  in  th e High  Cou r t  a ga in s t  th e

res pon den ts  u n der  ca s e No. CIV/ T/ 59 3 / 93 .

(2 ) In  1997  th e High  Cou r t (Gu n i J ) gra n ted  defa u lt

ju dgm en t  in  fa vou r  of th e decea s ed .

(3 ) On  20  Sep tem ber  2000  th e decea s ed  d ied .

Noth in g fu r th er  h a ppen ed  for  a  per iod  of n in e

yea rs .
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(4 ) In  2009  th e a pp lica n t , wh o cla im s  to h a ve

in h er ited  th e d is pu ted  s ite a s  th e decea s ed’s h eir ,

b rou gh t  p roceed in gs  for ejectm en t  a ga in s t th e

fir s t  res pon den t . Th is prom pted  th e la t ter to file

a n  a pp lica t ion  for  res cis s ion  of th e defa u lt

ju dgm en t  gra n ted  in  1997  u n der  ca s e No.

CIV/ T/ 593 / 93 .  Sh e a lleged  th a t  s h e h a d  n ot

been  a wa re of th e defa u lt  ju dgm en t  a ll a lon g.

(5 ) On  3  Au gu s t  2009  th e High  Cou r t  gra n ted

res cis s ion  of defa u lt  ju dgm en t  in  fa vou r  of th e

fir s t  res pon den t .  It  d id  s o pr in cipa lly on two

ba s es , n a m ely:-

(a ) th a t  th e p res en t  a pp lica n t  fa iled to file a n

a n s wer in g a ffida vit in th e m a tter  a n d
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(b ) th a t  th e fir s t  res pon den t  h a d  n ot been  join ed

a s  a  pa r ty in  ca s e No.CIV/ T/ 593 / 93  in

qu es t ion .  Neith er wa s  s h e s erved  with  th e

pa pers  in th e m a t ter .

(6 ) On  26  Au gu s t  2009  th e a pp lica n t b rou gh t a n

a pp lica t ion in  th e High  Cou r t for  lea ve to a ppea l

a ga in s t  th e order  res cin d in g defa u lt  ju dgm en t

da ted  3 Au gu s t  2009 .

(7 ) On  5  Ma y 2010  a s  in d ica ted  in  pa ra gra ph  [1 ]

a bove th e High  Cou r t  d is m is s ed  th e a pp lica n t ’s

a pp lica t ion  p r in cipa lly on  th e grou n d  th a t  h e h a d

fa iled  to file a n  a n s wer in g a ffida vit .  As  a  r es u lt ,

th e cou r t  on ly h a d  th e fir s t  r es pon den t’s  vers ion

to con s ider .  Accord in gly, th e cou r t  a ccep ted  th e

la t ter ’s  vers ion  th a t  s h e h a d  n ot  been  a wa re of th e
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defa u lt  ju dgm en t  in  th e m a tt er  a ll a lon g u n t il th e

a pp lica n t b rou gh t ejectm en t  p roceed in gs  a ga in s t

h er .

(8 ) On  18  Ma y 2011 , wh ich  wa s  a  per iod  of 12

m on th s  a fter  th e High  Cou r t  h a d  d is m is s ed  h is

a pp lica t ion , th e a pp lica n t filed  th e p res en t

a pp lica t ion  in  th is  Cou r t .  He s eeks  a n  order  in

th e followin g term s :-

“(a) Gran ting appellan t (s ic) cond onation  for la te  f iling of
leave to appeal agains t the  jud gm en t of her Lad y s h ip
Mad am e Jus tice  N. Majara d elivered  on  the  05 th May
2010  refus ing to gran t Applican t leave to appeal her
d ecis ion  of 03 rd Augus t 2009 .

(b) Ord ering Res pond en ts  to pay cos ts  in  the  even t of
oppos ition .

(c) Gran ting Applican t further and / or a ltern a tive  relief .”

[4 ] It  is  t r ite th a t  a n  order  res cin d in g defa u lt  ju dgm en t  is

in ter locu tory.  As  s u ch  it  is  n ot  a ppea la b le with ou t  lea ve.
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Th is  is  s o in  term s  of s  16  (1 ) of th e Cou r t  of Appea l Act

1978 .

[5 ] An  a pp lica t ion  for  lea ve to a ppea l to th is  Cou r t  is

govern ed  by Ru le 3  of th e Cou r t  of Appea l Ru les  2006 .

Su bru les (1 ) a n d  (2 ) p rovide th a t  th e a pp lica t ion  s h a ll be

m a de by wa y of n ot ice of m otion  wh ich  s h a ll in  tu rn  be

delivered  with in  twen ty-on e da ys  of th e da te of th e delivery

of th e ju dgm en t  or  order  of th e High  Cou r t .

[6 ] A s im ple ca lcu la t ion  will s h ow th a t  21 cou r t da ys  from

5 Ma y 2010  exp ired  on  Th u rs da y 3  J u n e 2010 .  It  follows

th a t  th e a pp lica n t  s h ou ld  h a ve filed  th e a pp lica t ion  for

lea ve to a ppea l on  th e n ext  wor k in g da y, n a m ely, on  4  J u n e

2010 .  He fa iled  to do s o.  As  in d ica ted  a bove h e on ly filed

th e a pp lica t ion  on  18  Ma y 2011 .  He wa s  h opeles s ly ou t  of

t im e.  On  h is  own  vers ion  in  pa ra gra ph  7 .3 .2  of h is
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fou n d in g a ffida vit  th e a pp lica n t  a dm its  th a t  h e “learn t”

a bou t  th e High  Cou r t’s  refu s a l to gra n t  h im  lea ve to a ppea l

a s  fa r  ba ck  a s  Ma y 2010 .

[7 ] Th e a pp lica n t h a s  t r ied  to s h ift  th e b la m e for  th e dela y

to h is  cou n s el.  Th ere is , h owever , n o a ccep ta b le

exp la n a t ion  from Mr Ma n yeli, th e cou n s el wh o filed  a

s u ppor t in g a ffida vit  on  beh a lf of th e a pp lica n t , wh y th e

a pp lica t ion  for  lea ve to a ppea l wa s  n ot  lodged  t im eou s ly.  In

th is  con n ect ion  I a m  m a in ly a t t ra cted  by th e followin g

a ppos ite rem a rks  of Steyn  CJ  in Sa loo je e  a n d  An ot h e r

NNO v Min is t e r  o f Com m u n it y De ve lop m e n t  1 9 6 5  (2 )

SA 1 3 5  (A) a t  141  B-E:-

“I s hou ld  poin t ou t, how ever, th a t it h as  not a t an y  tim e been
held  th a t cond on ation  w ill not in  an y  circum s tances  be  w ithheld
if  the blam e lies  w ith  the  a ttorney .  There  is  a  lim it bey ond
w h ich  a  litigan t cannot es cape the  res u lts  of  h is  a ttorney ’s  lack
of d iligence or the  in s uff iciency  of the  explan a tion  tend ered .  To
hold  otherw is e  m igh t h ave a  d is as trous  effect upon  the
obs ervance of the  Ru les  of th is  Court.  Cons id era tions a d
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m is er icord ia m s hou ld  not be  allow ed  to becom e an  inv ita tion
to lax ity .  In  fact th is  Court h as  la te ly  been  burd ened  w ith  an
und ue and  increas ing num ber of applica tions  for cond onation  in
w h ich  the  fa ilu re  to com ply  w ith  the  Ru les  of th is  Court w as  d ue
to neglect on  the  part of  the  a ttorney .  The a ttorney , af ter all, is
the  repres en ta tive  w hom  the  litigan t h as  chos en  for h im s elf , and
there  is  little  reas on  w hy , in  regard  to cond onation  of a  fa ilu re  to
com ply  w ith a Ru le  of Court, the  litigan t s hou ld  be  abs olved
from  the  norm al cons equences  of s uch  a re la tions h ip , no m a tter
w h a t the  circum s tances  of the  fa ilu re  are .”

[8 ] Now, th e p r in cip les  a pp lica b le in  a n  a pp lica t ion  for

con don a t ion  of th e la te filin g of a n a pp lica t ion  for  lea ve to

a ppea l a re well kn own  in  th is  ju r is d ict ion .  Es s en t ia lly , th e

a pp lica n t  m u s t  es ta b lis h  two requ irem en ts , n a m ely:-

(1 ) He m u s t  es ta b lis h  good  ca u s e for  con don a t ion .  In

th is  rega rd  h e m u s t  exp la in  h is  fa ilu re to a ct

t im eou s ly.  He m u s t  s h ow th a t  h e wa s  n ot wilfu l.

(2 ) He m u s t  s h ow th a t  h e h a s  good  p ros pects  of

s u cces s  on  a ppea l.



10

[9 ] Fu r th erm ore, it  is  of fu n da m en ta l im por ta n ce to

recogn is e th a t  th e cou r t  h a s  a  d is cret ion  wh eth er  or  n ot  to

gra n t  con don a t ion  for  th e la te filin g of lea ve to a ppea l.  Th is

is , h owever , a  ju d icia l d is cret ion wh ich  m u s t  be exercis ed

u pon  a  con s idera t ion of a ll th e releva n t  fa ctors .  It  is  a s

s u ch  n ot  a n  a rb it ra ry d is cret ion .  Th e releva n t  fa ctors  will

often  in clu de “the d egree of d elay  in  approach ing the court

for cond on a tion , the ad equ acy  of the reas ons  ad vanced  for

s uch  d elay , the  pros pects  of Applican t’s  s ucces s  on  appeal,

and  the Res pond en t’s  in teres t in  the f in ality  of the

jud gm en t.” See Koa h o  v So lic it o r  Ge n e ra l 1 9 8 0 – 1 9 8 4

LAC 3 5 a t  36 -37 .

[10] It  is es s en t ia l to obs erve th a t  th e a pp lica n t’s

a pp lica t ion  s u ffers  from  two fa ta l defects  in  th e

circu m s ta n ces  of th is  ca s e, n a m ely:-
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(1 ) He h a s  fa iled  to fu rn is h  a n  a ccep ta b le exp la n a t ion

for  h is  in ord in a te dela y in  filin g a n  a pp lica t ion  for

lea ve to a ppea l.

(2 ) He h a s  fa iled  to es ta b lis h  th a t  h e h a s  good

pros pects  of s u cces s  on  a ppea l.  Th is  is  s o

beca u s e h e fa iled  to es ta b lis h  good  ca u s e for

con don a t ion  of h is  fa ilu re to file a n  a n s wer in g

a ffida vit  in  s u ppor t  of h is  oppos it ion  to res cis s ion

of th e defa u lt  ju dgm en t in  th e cou r t  a  qu o.  His

tra dem a rk  exp la n a t ion  for  th is  r em is s n es s  is  th a t

h e expected  th e High  Cou r t  to pu t  h im  to term s  a s

to th e filin g of a n  a n s wer in g a ffida vit .  Qu ite

p la in ly, th is  is  a  ba d  exp la n a t ion .  It  is  a  fla gra n t

d is rega rd  of Ru le 8  (10) (b ) of th e High  Cou r t

Ru les  1980  wh ich  p rovides  in  m a n da tory term s

th a t th e res pon den t s h a ll deliver  h is  a n s wer in g
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a ffida vit with in  fou r teen  da ys  of th e n ot ice of

in ten t ion  to oppos e th e a pp lica t ion .

[11] It  is  a  tellin g fa ctor  a ga in s t  th e a pp lica n t , in  m y

view, th a t  h e wa s  con s is ten t ly la te , in  com plete d is rega rd  of

th e Ru les  of Cou r t a s  h igh ligh ted  a bove.

[12] Fin a lly, I h a ve ta ken  in to a ccou n t  th e fa ct  th a t  th e

a pp lica n t  is  n ot  with ou t a rem edy.  He is  a t  liber ty to en ter

th e p r in cipa l ca s e s in ce th e cou r t  a  qu o h a s  on ly gra n ted

res cis s ion  of defa u lt  ju dgm en t .

[13] It  follows  from  th e foregoin g con s idera t ion s  th a t

th e a pp lica n t’s  a pp lica t ion  ca n n ot  s u cceed .  It  is

a ccord in gly d is m is s ed  with  cos ts .
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