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S UMMARY

Review – Of d ecis ion  of a  Magis tra te’s  Court – Pres id ing Magis tra te
s itting d es pite  her prior k now led ge of the  facts  of  the  cas e  in  her
ad m in is tra tive  capacity  and  als o d es pite  the  fact th a t her ow n
s ubord in a te  m agis tra te  w as  not on ly  a  w itnes s  bu t a ls o the
inves tiga tor in  th e  m atter – Allega tions  of a  reas on able s u s picion  or
apprehens ion  of b ias  on  the  part of  the  Pres id ing Magis tra te
unrefu ted – Appeal upheld  and the cas e  rem itted  to the  tria l court to
be tried  d e  novo before   a  d ifferen t Magis tra te  w ho is  not a ttached to
any  off ice  und er the  ju ris d iction  of the  f irs t res pond en t or the  Ch ief
Magis tra te  in  the  Northern  Region .

J UDGMENT

RAMODIBEDI P

[1 ] Th e circu m s ta n ces  givin g r is e to th is  a ppea l a re

s om ewh a t of a  b iza r re n a tu re a s  will becom e a ppa ren t

s h or t ly.  Th e bedrock  of th e a ppella n t ’s  ca s e , a s  I

u n ders ta n d  it , is  th a t  s h e h a d a  rea s on a b le a ppreh en s ion

of b ia s  on  th e pa r t  of th e fir s t res pon den t  wh o p res ided

over  h er ca s e in  th e cou r t  of fir s t  in s ta n ce a t  Mokh otlon g
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Ma gis tra te’s  Cou r t .  Th is  wa s  a cr im in a l ca s e in  wh ich  th e

a ppella n t  wa s  ch a rged  with  th eft  of Govern m en t  m on ey

a m ou n t in g to a  s u m  of M186 ,597 .00 .  Th e th eft  wa s  a lleged

to h a ve ta ken  p la ce du r in g th e per iod  between  2006  a n d

2010 .

[2 ] On  28  Apr il 2011 , th e fir s t  res pon den t  fou n d  th e

a ppella n t  gu ilty a s  ch a rged .  Sh e s en ten ced  h er to 15  yea rs

im pr is on m en t .  Th erea fter , th e a ppella n t  lodged  a  review

a pplica t ion  by wa y of a  n ot ice of m otion  in  th e High  Cou r t .

Sh e s ou gh t  a n  order  reviewin g, cor rect in g a n d  s et t in g a s ide

th e p roceed in gs  in qu es t ion .  Sh e fu r th er  p ra yed  th a t  th es e

proceed in gs  s h ou ld  s ta r t  de n ovo before a  d ifferen t

m a gis tra te.

[3 ] Wh en  th e m a t ter  ca m e before h er , th e lea rn ed  High

Cou r t  J u dge d is m is s ed  th e a ppella n t’s  review a pp lica t ion .
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Sh e h eld  th e view th a t  th e a ppella n t s h ou ld  h a ve p roceeded

by wa y of a ppea l a n d  n ot  review.  Th e a ppella n t  ch a llen ges

th e cor rectn es s  of th a t  decis ion .

[4 ] Th e ba ckgrou n d  fa cts  s h ow th a t  th e a ppella n t , wh o

wa s  em ployed  a s  a  clerk  in  th e Mokh otlon g Ma gis tra te’s

Cou r t , wa s ch a rged  with  th eft of th e s u m  of M186 ,597 .00

belon gin g to th e Les oth o Govern m en t . As  poin ted  ou t

ea r lier , t h e th eft  wa s  a lleged  to h a ve ta ken  p la ce du r in g th e

per iod  between  2006  a n d  2010 .

[5 ] It  is  a n  u n u s u a l fea tu re of th e ca s e th a t  a t  th e t r ia l,

wh ich  com m en ced  on  21  Sep tem ber  20 10 , Mr . Mota n ya n e,

th e Ma gis tra te for  th e d is tr ict  of Mokh otlon g (h erein a fter

refer red  to a s  PW1 ), ga ve eviden ce a ga in s t  th e a ppella n t  in

h is  ca pa city a s  th e in ves t iga tor in  th e ca s e.  As  if th a t

u n u s u a l fea tu re wa s  n ot  en ou gh th e t r ia l p roceeded before
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th e fir s t  res pon den t  wh o is  th e Ch ief Ma gis tra te of th e

Nor th ern  region  a n d  is  a  s u ch  PW1’s  a dm in is tra t ive h ea d .

Fu r th erm ore, it  is  com m on  ca u s e th a t  th e fir s t  res pon den t

h a d  h a d  p r ior  kn owledge of th e fa cts  per ta in in g to th e ca s e

by vir tu e of h er pos it ion  a s  Ch ief Ma gis tra te.

[6 ] It  is  n ot  d is pu ted  th a t  a t  th e com m en cem en t  of th e

tr ia l, th e a ppella n t’s  cou n s el a pp lied  for  th e fir s t

res pon den t’s  r ecu s a l on  th e ba s is  th a t  th ere wa s  a

likelih ood  of b ia s  on  h er  pa r t  a n d  th a t  s h e wou ld  n ot be

a b le to ju dge PW1’s  eviden ce im pa r t ia lly.  Th e fir s t

res pon den t  d is m is s ed  th e a pp lica t ion .  In  fa irn es s  to h er ,

h owever , it  m u s t  be s ta ted  th a t  s h e d id  s a y th a t  s h e h a d

m a de a n a t tem pt to fin d  a n oth er  ju d icia l officer  to p res ide

in  th e m a t ter .  Sh e wa s , a s s h e s a id , u n s u cces s fu l du e to

fin a n cia l con s t ra in ts .  In  m y view th is  is  n o excu s e in  a

m a t ter  s u ch  a s  th e p res en t .  Be th a t  a s  it  m a y s h e th en
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decided  to a ppea l to h er  own  con s cien ce a n d  p roceeded  to

pres ide in  th e m a t ter .  Bu t  s h e wen t  fu r th er , a s  a ppea rs

from th e a ppella n t’s  u n con tes ted  a verm en t  con ta in ed  in

pa ra gra ph  7  of h er fou n d in g a ffida vit .  Sh e s ta ted  th a t  s h e

h eld  PW1 “in  h igh  es teem  and  s he  [res pected ] h is jud gm en t

and  au thority .” Th a t , a s  it  s eem s  to m e, wa s  a n

u n for tu n a te s ta tem en t .  It  m igh t  lea d  to a  rea s on a b le

s u s p icion  or  a ppreh en s ion  of b ia s  on  th e pa r t  of th e fir s t

res pon den t .  As  m a t ters  s ta n d  th is  is  p recis ely th e

a ppella n t’s  ca s e.

[8 ] It  is  well s et t led  in  th is  ju r is d ict ion  th a t  th e tes t  for

recu s a l is  th e exis ten ce of a  rea s on a b le s u s p icion  or

a ppreh en s ion  of b ia s .  It  s h a ll s u ffice m erely to refer  to th e

la tes t  decis ion  of th is  Cou r t  in R v Ma n ye li 2 0 0 7 – 2 0 0 8

LAC 3 7 7 .  Th a t  ca s e followed  with  a pprova l th e ca s e of S v

Robe r t s  1 9 9 9  (4 ) SA 9 1 5 (SCA) a t  924 in  wh ich  Howie J A
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(a s  h e th en  wa s ) h igh ligh ted  th e followin g requ irem en ts of

th e tes t  for  recu s a l a t  pa ra [32] of h is  ju dgm en t :-

“(1 ) There  m us t be  a s u s picion  th a t the  jud icial off icer
m igh t, not w ou ld , be  b ias ed .

(2 ) The s us picion  m us t be  th a t of  a  reas on able  pers on
in  the  pos ition  of the  accus ed  or litigan t.

(3 ) The s us picion  m us t be bas ed  on  reas on able  ground s .”

Th e lea rn ed  J u dge a dded  a n  im por ta n t  r ider  a t  pa ra

[34] of th e ju dgm en t  th a t  th e s u s p icion  is  on e wh ich  th e

rea s on a b le per s on  refer red  to wou ld , n ot  m igh t , h a ve.

[9 ] Applyin g th es e p r in cip les  to th e p res en t  ca s e I

con clu de th a t  th e a ppella n t’s  a pp lica t ion  for  th e recu s a l of

th e fir s t  res pon den t  wa s  well fou n ded .  I res pect fu lly a dop t

th e followin g rem a rks  of Corbet t  CJ  in Cou n c il o f Re vie w,

Sou t h  Afr ic a n  De fe n c e  F or c e a n d  Ot h e r s  v Mön n ig a n d

Ot h e r s  1 9 9 2  (3 ) SA 4 8 2  (A) a t  495  B-C:-
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“…it m eans  th a t the  tria l …s hould  never h ave tak en  place
a t a ll.  Wh at occurred  w as  a  nu llity .  It w as  not, as  in
m any  of the  cas es  quoted  to u s , an  irregu larity  or s eries
of irregu larities  com m itted  by  an  oth erw is e  com peten t
tribun al.  It w as  a  tribun al th a t lack ed  com petence from
the s tart.  The irregu larity  com m itted  by  proceed ing w ith
the  tria l w as  fund am en tal and  irreparable .”

[10] It  follows  from  th e foregoin g th a t th e lea rn ed

J u dge a  qu o m is d irected  h ers elf in  d is m is s in g th e

a ppella n t’s  review a pp lica t ion  on  th e grou n d  th a t  s h e

s h ou ld  h a ve p roceeded  by wa y of a ppea l a n d  n ot  review.

Th e u n con trover ted  a llega t ion s  of a  rea s on a b le s u s p icion  or

a ppreh en s ion  of b ia s  a ga in s t  th e fir s t  res pon den t  in  effect

ra is ed  la ck  of ju r is d ict ion  on  h er  pa r t  to s it .

[11] In  th e res u lt  th e a ppea l is  u ph eld  a n d  th e

followin g order  is  m a de:-

(1 ) Th e order  of th e cou r t  a  qu o d is m is s in g

th e a ppella n t’s  a pp lica t ion  for  review is s et  a s ide.
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(2 ) Th e m a t ter  is  r em it ted  to th e Mokh otlon g

Ma gis tra te’s  Cou r t  to s ta r t  de n ovo before

a  d ifferen t  Ma gis tra te wh o is  n ot  a t ta ch ed

to a n y office u n der  th e ju r is d ict ion  of th e

fir s t  res pon den t  or th e Ch ief Ma gis tra te

in th e Nor th ern  Region .

____________________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT OF APPEAL

I a gree: _________________________
J .W. SMALBERGER

J USTICE OF APPEAL

I a gree:               _________________________
C.T. HOWIE

J USTICE OF  APPEAL
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For  t h e  Ap p e lla n t : Mr.  K.J . Nth on th o

For  t h e  Re s p on d e n t s : Adv. M. G. Th a ba n e


