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S UMMARY

In terd ict – The f irs t res pond en t apply ing for an  in terd ict in  the  High
Court res tra in ing the  appellan t from  in terfering w ith  its  righ ts  of
occupation , pos s es s ion , con trol and  ad m in is tra tion  of Pa ts a  S hopping
Cen tre , Plots  06472 – 041  and  06472 – 222  as  w ell as  res tra in ing
h im  from  collectin g ren tals  from  any  of the  ten an ts  on  the  p rem is es –
The appellan t challenging the  f irs t res pond en t’s  s u bleas e  in  res pect
of the  prem is es  on  tw o bas es , n am ely , (1 ) th a t there  w as  no prior
m in is teria l cons en t and  (2 ) th a t the  s ubleas e  w as  not regis tered –
S ections  35  (1 ) (b) (iii) and  36  of the  Land Act 1979 – Regis tra tion –
S ection 24  of the  Deed s  Regis try  Act 1967  as  am end ed by  s  94  of the
Land  Act 1979 – The appeal upheld  w ith  cos ts  and  the  is s ue of
regis tra tion  rem itted  to the  High  Court for d e term in a tion .

J UDGMENT

RAMODIBEDI P

[1 ] Th e d is pu te in  th is  a ppea l a ros e ou t  of a n  a greem en t

of a  s u b lea s e con clu ded  in  1990  by a n d  between  th e la te

Dr  Ken n eth  Th u lo Ma ph a th e a s  th e s u b -les s or  a n d  th e fir s t

res pon den t  a s  th e s u b -les s ee.  Th e s u b -lea s e wa s  in

res pect  of a  com m ercia l p roper ty kn own  a s  Pa ts a  Sh oppin g
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Cen tre, Plots  06472 – 041  a n d  06472 – 222 , s itu a ted  a t

Ma feten g Urba n  Area .

[2 ] In  term s  of th e s u b -lea s e a greem en t , th e la te Dr

Ma ph a th e s u b let  th e p roper ty to th e fir s t  res pon den t  for  a

per iod  of 25  yea rs , with  two op t ion s  to ren ew th e

a greem en t  for  two fu r th er  per iods  of 10  yea rs  ea ch .

[3 ] It  is  com m on  ca u s e between  th e pa r t ies  th a t  th e la te

Dr  Ma ph a th e d ied  in  or  a bou t  2000 .  Fu r th erm ore, th e

pa r t ies  a re on  com m on  grou n d  th a t  in  or  a bou t  Apr il 2003

th e fir s t  res pon den t  a ppoin ted  th e a ppella n t  a s  its  a gen t  to

collect  ren ta ls  a n d  to m a n a ge th e a ffa ir s  of th e Sh oppin g

Cen tre form in g th e s u b ject  m a t ter  of th e d is pu te in th is

m a t ter .
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[4 ] It  is  th e fir s t  res pon den t’s  ca s e th a t  it  term in a ted  th e

a ppella n t’s  a ppoin tm en t  a s  its  a gen t  on  or  a bou t  10

October  2008 .  It  con ten ds , th erefore, th a t  th e a ppella n t

h a s  n o a u th or ity to collect  th e ren ta ls  a n d  to cla im  th e

Sh oppin g Cen t re a s  h is  p roper ty.  Con s equ en tly, it  is  th e

fir s t  res pon den t’s  ca s e th a t  th e a ppella n t  is  a ct in g

fra u du len t ly a n d  u n la wfu lly in  doin g s o.  Th e a ppella n t ,

wh o is  a lleged  to be th e la te Dr  Ma ph a th e’s  s on  a n d  h eir ,

den ies  th es e a llega t ion s .  He m a in ta in s  th a t  h e d id  n ot

a ccep t  th e a lleged  term in a t ion  of h is  a ppoin tm en t  a s  th e

fir s t  res pon den t’s  a gen t .

[5 ] It  is  n eces s a ry to s ta te th a t  th e a ppella n t  ch a llen ges

th e fir s t  res pon den t’s  s u b -lea s e on  two ba s es , n a m ely:-

(1 ) Th a t  th ere wa s  n o pr ior m in is ter ia l con s en t

wh en  th e s u b -lea s e in  qu es t ion  wa s
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con clu ded .  Th e a ppella n t  s eeks  to rely on

s ect ion s  35  (1 ) (b ) (iii) a n d  36  of th e La n d  Act

1979 .

(2 ) Th a t  th e s u b -lea s e wa s  n ot  regis tered . In

th is  rega rd  th e a ppella n t  relies m a in ly on

s ect ion 24  of th e Deeds  Regis try Act  1967  a s

a m en ded .

[6 ] In  view of th e con clu s ion  I h a ve a r r ived  a t  in  th is

m a t ter , it  is  s t r ict ly n ot  n eces s a ry to determ in e th e

a ppella n t’s  fir s t  ch a llen ge r ela t in g to p r ior  m in is ter ia l

con s en t  a t  th is  s ta ge.  Th a t  is s u e will h a ve to a wa it  a n oth er

da y.  It  is  in s t ru ct ive to obs erve, h owever , th a t  th is  Cou r t

h a s  dea lt  with  a  s im ila r  poin t  in  th is  s es s ion  in  th e ca s e of

C & S Prop e r t ie s  Lt d  v Dr 'Ma m p h on o  Kh a k e t la  &

Ot h e r s  C o f A (CIV) 6 3 / 2 0 1 1 .  It  is  a ls o im por ta n t  to
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obs erve fu r th er  th a t  in  th a t  ca s e th ere wa s  n o u n cer ta in ty

a bou t  regis tra t ion .  Th e s u b -lea s e form in g th e s u b ject

m a t ter  of th e d is pu te h a d  du ly been  regis tered .

[7 ] In  determ in in g th e a ppella n t’s  ch a llen ge to th e fir s t

res pon den t’s  s u b -lea s e on  th e ba s is  th a t  it  wa s  n ot

regis tered  it  is  n eces s a ry to h a ve rega rd  to th e a ffida vits  of

th e res pect ive pa r t ies .

[8 ] In  pa ra gra ph  5  of h is  fou n d in g a ffida vit  As h ra f

Abu ba ker , wh o is  th e fir s t  res pon den t’s  Ma n a gin g Director ,

depos ed  a s  follows :-

“The agreem en t of s ubleas e , Annexure “B”, w as  properly
regis tered  aga ins t the  Land  Act Leas e  is s ued  in  favour of the
la te  Maph athe as  w ill m ore fu lly  s how   from  Annexure “C”
here to be ing a true  copy  of the  Land  Act Leas e  is s ued  und er
num ber 06472 – 222  and  06472 – 041  Mafe teng Urban  Area.”
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[9 ] A peru s a l of An n exu re “C” s h ows  th a t  it  is  in  fa ct  th e

or igin a l lea s e wh ich  wa s  is s u ed  to th e la te Dr  Ma ph a th e.  It

bea rs  s evera l en dors em en ts  on  pa ge 2 , in clu d in g th e fir s t

res pon den t’s  n a m e wh ich  is  h a n d -wr it ten  on  th e left h a n d

top  corn er .  It  is , h owever , in con clu s ive on  wh eth er  or  n ot

th e s u b lea s e wa s  regis tered  in  fa vou r  of th e fir s t

res pon den t .  It  is  n ot a ppa ren t  from  An n exu re “C” wh eth er

or  n ot th e en dors em en t  in  qu es t ion  refers to th e s u b -lea s e

in  qu es t ion . Th e pa r t ies  h old  d ivergen t  views  on  th e is s u e.

[10] In pa ra gra ph s  4 ,5  a n d  6  of h is  a n s wer in g a ffida vit  th e

a ppella n t  m a de th e followin g a verm en ts  in  res pon s e to

pa ra gra ph  5  of As h ra f Abu ba ker ’s  a ffida vit  qu oted in

pa ra gra ph  [8 ] a bove:-

“The con ten ts here in  [are] noted  s ave to s ay  th a t the  s ub -leas e
agreem en t w as  not regis tered  for tw en ty  f ive  y ears  in  res pect of
the  Applican t here in .  I aver th a t the  Applican t is  pu t to [the]
proof thereof.  And  I further aver th a t w ithou t the  proof of the
s ub-leas e  agreem en t [h av ing] been  regis tered  in  res pect of  the
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applican t the  s a id  agreem en t [is ] not proper, and  not
enforceable  in  law , and  as  a  res u lt the  applican t h as  no righ ts
w h a ts oever in  the  es ta te  of the  la te  Maph athe.”

[11] Sect ion  24  of th e Deeds  Regis try Act  a s  a m en ded  by

s 94  of th e La n d  Act  1979  on  regis tra t ion  requ ires

qu ota t ion  in  fu ll beca u s e of its  im por ta n ce to regis tr a t ion  of

lon g term  a greem en ts  of lea s es  or  s u b -lea s es  in  res pect  of

im m ova b le p roper ty.  It  rea ds  a s  follows :-

“24 . (1 ) [S ave as  is  otherw is e  prov id ed  in  the  Land  Act 1979
or any  other law ], every  agreem en t of leas e  or s ub -leas e of
righ ts  in  or to im m ovable  property  w h ich  w hen  en tered  in to
w as  for a period  of not les s  th an  th ree  y ears , or for the
n a tural life  of the  les s ee , or any oth er pers on  m en tioned  in
the  leas e  or s ub-leas e , or w h ich  is  renew able  from  tim e to
tim e for period s  w h ich  toge ther w ith  the  f irs t period
am oun t to les s  th an  th ree  y ears , s h all be  regis tered  in  the
d eed s  regis try .

(2  ) S uch  regis tra tion  s h all on ly  be  effected  af ter the
proper au thority  h as  cons en ted  in  w riting to the  les s ee
occupy ing and  us ing the  land  to w h ich  the  leas e  refers ,
w h ich  cons en t s h all not be  unreas on ably  w ithheld .

(3 ) [S ave as  is  otherw is e  prov id ed  in  the  Land  Act 1979
or any  other law ], every agreem en t of leas e  or s ub-leas e of
righ ts  in  or to im m ovable  property  and  to w h ich  the  proper
au thority  h as  cons en ted  in  w riting s hall be  lod ged  for
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regis tra tion  in  th e  d eed s  regis try  w ith in  th ree  m onth s  of
the  gran ting of s uch  cons en t.

(4 ) [S ave as  is otherw is e  prov id ed  in  the  Land  Act 1979
or any  other law ], every  agreem ent of leas e  or s ub -leas e
of righ ts  or to im m ovable  property  and  to w h ich  the  proper
au thority  cons en ted  in  w riting prior to the  com m encem en t
of th is  act s h all be  lod ged  for regis tra tion  in  the  d eed s
regis try  w ith in  th ree  m on ths  of the  d a te  of com m encem en t
of th is  Act.

(5 ) Failu re  to lod ge s uch  leas e  or s ub -leas e  for
regis tra tion  w ith in  s uch  ex tend ed period  as  the  court m ay
allow  s h all rend er the  agreem en t of leas e  or s ub -leas e
nu ll and  void  and  of no force and  effect.

(6 ) [S ave as  is  otherw is e  prov id ed  in  the  Land  Act 1979
or any  other law ], any  agreem en t of leas e  or s ub-leas e of
righ ts  in  or to im m ovable  property  execu ted , a ttes ted  or
regis tered  con trary  to the  prov is ions  of th is  s ection  s h all
be  nu ll and  void  and  of no force and  effect.”

Th e s qu a re b ra ckets , a s  is  th e cu s tom , in d ica te

a m en dm en ts  m a de to th e s ect ion .

[12] Th ere is , in  m y view, a  gen u in e d is pu te of fa ct  on

wh eth er  or  n ot  th e s u b -lea s e in  qu es t ion  wa s  regis tered

a n d  wh eth er  th e p rovis ion s  of s ect ion  24  of th e Deeds

Regis try Act  a s  a m en ded  were com plied  with .  Th es e is s u es
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were n ot  p roper ly in ves t iga ted  in  th e cou r t  below.  It  is  in

th e in teres ts  of a  ju s t  exped it iou s  decis ion  a n d th a t  th e

pa r t ies  be given  a n  oppor tu n ity to do s o by rem it t in g th e

m a t ter  to th e cou r t  a qu o for  th e h ea r in g of ora l eviden ce.

[13] It  follows  th a t  th e a ppea l s u cceeds  a n d  th e

followin g order  is  m a de:-

(1 ) Th e a ppea l is  u ph eld  with  cos ts .

(2 ) Th e order  of th e cou r t  a  qu o is  s et  a s ide.

(3 ) Th e m a t ter  is  rem it ted  to th e cou r t  a  qu o for  th e

h ea r in g of ora l eviden ce on  wh eth er  or  n ot  th e

s u b-lea s e in  qu es t ion  wa s  regis tered  a n d  wh eth er

th e p rovis ion s  of s ect ion 24  of th e Deeds  Regis try

Act  1967  a s  a m en ded  were com plied  with .
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(4 ) Th e pa r t ies  s h a ll be en t it led  to s u pp lem en t  th e

pres en t  pa pers  a s  th ey deem  fit .

____________________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT OF APPEAL

I a gree: ___________________________
C.T. HOWIE

J USTICE OF APPEAL

I a gree:               ___________________________
I.G. FARLAM

J USTICE OF  APPEAL

For  t h e  Ap p e lla n t : Dr. K.E . Mos ito KC
(with  h im  Adv. M. Ra fon eke)

For  1 s t Re s p on d e n t : Adv. T. R. Mpa ka


