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SUMMARY
Sa les  Ta x a n d Va lu e Added  Ta x Acts – Seizu re of th ird  pa r ty’s
good s  in  term s  of th e Acts  by th e Les oth o Reven u e Au th or ity with  a
view to a cqu ir in g secu r ity to cover  th e ta x deb tor’s  lia b ility -
con s tru ct ion  of th e seizu re p rovis ion s  in  th e ligh t  of s  17  (4 ) (a ) (i)
of th e Con s t itu t ion – wh eth er  a ll s eized  good s  su b ject  to s eizu re.
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J UDGMENT

HOWIE J A

[1] Lek im  Textiles  (Pty) Ltd  (in  liqu ida t ion ) (“Lek im ”), a

Les oth o com pa n y, im por ted  rolls  of kn it ted  a n d  woven

fa br ic in to Les oth o a s  well a s  qu a n t it ies  of s ewin g th rea d

a n d  cloth in g a cces s or ies  (collect ively, “th e goods ”).  Th e

im por ta t ion  occu rred  between  Apr il 2002  a n d  Novem ber

2003 , a n d  wou ld  ord in a r ily h a ve a t t ra cted  pa ym en t  of

cu s tom s  du ty, s a les  ta x (u p  to 1  J u ly 2003) a n d  va lu e -

a dded  ta x (VAT) (a fter  1  J u ly 2003).  Sa les  ta x wa s  pa ya b le

in  term s  of th e Sa les  Ta x Act , 1995  (th e GST Act) a n d  VAT

wa s  pa ya b le in  term s  of th e Va lu e-Added  Ta x Act , 2001 ,

(th e VAT Act).  1  J u ly 2003  wa s  th e la s t  da te on  wh ich  th e

GST Act  a pp lied  a n d  a fter  wh ich  th e VAT Act  ca m e in to

force.
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[2 ] Lek im  wa s  gra n ted  a  reba te a bs olvin g it  from  th e

pa ym en t  of du ty a n d im por t ta x on  th e s t ren gth  of it s

decla red  in ten t ion  th a t  th e goods  were to be m a de in to

ga rm en ts  for  expor t  ou ts ide th e a rea  of opera t ion  of th e

Sou th ern  Afr ica n  Cu s tom s  Un ion .

[3 ] Con tra ry to th a t  decla ra t ion  of in ten t , a n d  before th e

goods  h a d  a ll been  m a de u p  in to ga rm en ts , Lek im  s old  a n d

tra n s fer red  a  qu a n t ity of com pleted  ga rm en ts  a n d th e

rem a in in g rolls  of m a ter ia l to S ilvers ide Textiles  (Pty) Ltd  (in

liqu ida t ion ) (“Silvers ide”), a ls o a  Les oth o com pa n y.

Silvers ide th ereby beca m e own er  of th e goods  s old  a n d

Lek im  beca m e lia b le for  cu s tom s  du ty, s a les  ta x a n d  VAT

in  res pect  of th eir  im por ta t ion .

[4 ] To ob ta in  s ecu r ity for  pa ym en t  of Lek im ’s  s a les  ta x

a n d  VAT deb t  (“th e ta x deb t”) th e Les oth o Reven u e
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Au th or ity (“LRA”) s eized  th e goods  in  Silvers ide’s

pos s es s ion  in  Novem ber  2003 .  Th e LRA s ou gh t  to ju s t ify

th e s eizu re by relia n ce on  th e iden t ica l s eizu re p rovis ion s

in  th e GST a n d  VAT Acts  a n d  on  th e releva n t  term s  of t h e

Cu s tom s  a n d  Excis e Act , 1982  (“th e Cu s tom s  Act”).

[5 ] Th e liqu ida tor  of Silvers ide (“th e liqu ida tor”) th erea fter

pa id  th e cu s tom s  du ty bu t th e ta x deb t  rem a in s  u n pa id .

[6 ] In  J u n e 2005  th e LRA s u ed  th e liqu ida tor  in  th e High

Cou r t  (CIV/ T/ 254 / 05) for pa ym en t  of th e ta x deb t .  Ha vin g

been  p res en ted  with  a n  a greed  s ta ted  ca s e for  h is  decis ion ,

th e t r ia l J u dge (Peete J ) h eld , in  effect , th a t  th ere h a d  been

la wfu l s eizu re in  term s  of th e Cu s tom s  Act  bu t  th a t

Silvers ide, h a vin g been  a n  in n ocen t  pu r ch a s er , wa s  n ot

lia b le for “im por t  ta x” a n d  th e cla im  th erefore fa iled .
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[7 ] On  a ppea l to th is  Cou r t  by th e LRA th e p r im a ry is s u e

wa s  n ot  wh eth er  Silvers ide wa s  lia b le for  th e ta x deb t  bu t

wh eth er  it  wa s  lia b le to th e s eizu re, th e con s t itu t ion a lity of

th e s eizu re com in g in to con ten t ion  by rea s on  of Silvers ide’s

h a vin g been  a t  a ll t im es  u n a wa re of Lek im ’s  n on -pa ym en t

of th e ta x deb t .  Th e exis ten ce of th is  con s t itu t ion a l

qu es t ion  led  to th e rem it ta l of th e m a t ter  to be dea lt  with

by th e High  Cou r t  exercis in g its  con s t itu t ion a l ju r is d ict ion .

An  a ppropr ia te a pp lica t ion  wa s  du ly b rou gh t  in  th a t

ju r is d ict ion  (CC 5 / 2009) for  a  decla ra tor th a t  th e s eizu re

provis ion s  in  th e GST a n d  VAT Acts  were u n con s t itu t ion a l

or  lia b le to a  con s tru ct ion  th a t  a voided  u n con s t itu t ion a lity.

[8 ] In  a  ju dgm en t  con cu rred  in  by th e oth er  m em bers  of a

th ree-J u dge pa n el, Ma ja ra  J  h eld  th a t  th e s eizu re

provis ion s , p roper ly con s tru ed , were n ot  u n con s t itu t ion a l.

Hen ce th e p res en t  a ppea l by th e liqu ida tor .
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[9 ] Th ere a re th u s , in  effect , two a ppea ls  in  th is  m a t ter

a n d  th ey ra is e es s en t ia lly two qu es t ion s  for  decis ion . Th e

fir s t  is  th e con s t itu t ion a l on e a n d  th e s econ d  is  wh eth er  th e

goods  s eized  were th e goods  to wh ich  th e ta x deb t  rela ted .

Pu t  a n oth er  wa y:  were th e goods  s eized  th e goods

im por ted?

[10] In  wh a t  follows  on ly th e VAT Act p rovis ion s  n eed  be

refer red  to.  Th ey a re con ta in ed  in  s  41  (1 ):

“Th e Com m iss ion er  m a y seize a n y goods  in  respect  of

wh ich  th e Com m is s ion er  h a s  rea son a b le grou n ds  to

believe th a t  va lu e a dded  ta x th a t  is , or  will becom e, du e

a n d  pa ya b le in  respect  of th e s u pp ly or  im port  of th ose

goods  h a s  n ot  been , or  will n ot  be, pa id .”

[11] It  is  n ot  in  d is pu te th a t  Lek im  a n d  n o oth er  en t ity or

pers on  wa s  lia b le to pa y th e ta x deb t .  It  is  a ls o clea r  th a t

th e ta x deb t  rela ted to th e goods  wh ich  Lek im  im por ted . It
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s h ou ld  be obs erved  th a t  th e a ppea l con cern s  on ly im por t

VAT, n ot  s u pp ly VAT.

[12] Th e ca s e for  th e liqu ida tor  is , fir s t , th a t  th e s eizu re

provis ion s  offen d  a ga in s t  s  17  (1 ) a n d  (2 ) of th e

Con s t itu t ion a n d  th a t  even  if th ey qu a lify to be s a ved  from

u n con s t itu t ion a lity by th e term s  of s  17  (4 ) (a ) (i) th ey a re

n ot  s o res cu ed  beca u s e th ey a re n ot , in  th e words  of th e

la t ter  s u b -pa ra gra ph , “n eces s a ry in  a  p ra ct ica l s en s e in  a

dem ocra t ic s ociety”.  In  th e la t ter  rega rd  th e on u s , s o it  wa s

s a id , wa s  on  th e LRA to s h ow s u ch  n eces s ity a n d  it  h a d  n ot

been  d is ch a rged .  Secon d , th e liqu ida tor  con ten ds th a t

even  if th e p rovis ion s  were n eces s a ry in  s om e s itu a t ion s

th ey were n ot  n eces s a ry in  th e ca s e of a  s o-ca lled  in n ocen t

pu rch a s er .  Th ird , it  wa s  s u bm it ted th a t  a s  on ly a bou t  a

qu a r ter  of th e im por ted  goods  form ed  th e s u b ject  of th e
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s a le to Silvers ide th e rem a in in g goods  s old , bein g

m a n u fa ctu red  ga rm en ts , were n ot  lia b le to s eizu re.

[13] Th e Con s t itu t ion  s a ys  th a t  n o p roper ty s h a ll be ta ken

pos s es s ion  of com pu ls or ily excep t  wh ere cer ta in  con d it ion s

(n ot  a pp lica b le in  th is  ca s e) a re s a t is fied  (s  17  (1 )) a n d  th a t

s u ch  ta k in g is  s u b ject  to pa ym en t  of com pen s a t ion  (s  17

(2)).  Sect ion  17  (4 ) th en  p rovides  (wh ere releva n t ):

“Noth in g con ta in ed  in  or  don e u n der  th e a u th or ity of a n y

la w s h a ll be h eld  to be in con s is ten t  with  or  in

con tra ven t ion  of s u bsect ion  (1 ) or  (2 ) –

(a ) to th e exten t  th a t  th e la w in  qu es t ion  m a kes

provis ion  th a t  is  n eces sa ry in  a  p ra ct ica l s en se

in  a  dem ocra t ic s ociety for  th e ta k in g of

pos ses s ion  or  a cqu is it ion  of a n y p roper ty ….. -

(i) in  s a t is fa ct ion  of a n y ta x ……”

[14] As  m en tion ed , th e goods  s eized  were th e p roper ty of

Silvers ide wh erea s  th e ta x deb t  wa s  th e lia b ility of Lek im .



9

Th e a dd it ion a l vita l fa ct , h owever , is  th a t  th e goods  s eized

were, a t  lea s t  in  pa r t  (th e rem a in der  bein g s u b ject  to wh a t

follows ) goods  to wh ich  th e ta x deb t  rela ted .  Th ey were

goods  in  res pect  of wh ich  ta x wa s  pa ya b le.  Th ere wa s

th erefore a  s ign ifica n t n exu s between  th e ta x deb t  a n d

s om e of th e s eized  goods .

[15] Th e exis ten ce of th a t  con n ect ion  d is t in gu is h es  th e

s eizu re p rovis ion s  h ere from  th os e h eld  in  th e Sou th

Afr ica n  ca s e of Firs t Na tion a l Ba n k  of SA Ltd  t / a  Wes ba n k

v Com m is s ion er , Sou th  Afr ica n  Reven u e Service a n d

An oth er 2002  (4 ) SA 768  (CC) a t  814 -815  to be overbroa d

in  perm it t in g a  res u lt  gros s ly d is p ropor t ion a l to th e

in fr in gem en t  of th e p roper ty r igh ts  s u b ject  to th e s eizu re

con cern ed .
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[16] Th ere wa s  th u s  in th is  m a tter  a  ra t ion a l con n ect ion

between  th e goods  a n d  th e s eizu re.  Moreover , th e ob ject of

th e s eizu re wa s to exa ct  pa ym en t  of a  ta x deb t .  As  s a id  in

th e ca s e ju s t  refer red  to, exa ct in g pa ym en t  of a  deb t  du e to

th e reven u e is  a  “legit im a te a n d  im por ta n t  legis la t ive

pu rpos e, es s en t ia l for  th e fin a n cia l well-bein g of th e

cou n try a n d  in  th e in teres t  of a ll its  in h a b ita n ts ” (s ee 814

H).

[17] Th e qu es t ion  th en  is  wh eth er  s eizu re of p roper ty

belon gin g to a  th ird  pa r ty, a s  oppos ed  to th e ta x deb tor ,

ca n  be s a id  to be “n eces s a ry in  a  p ra ct ica l s en s e in  a

dem ocra t ic s ociety”.  Su ch  a  s ociety gu a ra n tees proper ty

r igh ts  a n d  regu la tes  th eir  depr iva t ion  by fa ir  m ea s u res . Th e

Con s t itu t ion  a n d  s u bs ect ion s  (1 ) a n d  (2 ) of s  17  in

pa r t icu la r  evin ce th e in ten t ion  to es ta b lis h  a n d  m a in ta in

ju s t  s u ch  a  s ociety in  Les oth o.  An d , a s  poin ted  ou t ,
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recovery of ta x deb ts  is  a  legit im a te a n d  im por ta n t  pu rpos e

a im ed  a t  th e m a in ten a n ce of th a t  s ociety.

[18] It  wa s  s u bm it ted  for  th e liqu ida tor  th a t  th e on u s  wa s

on  th e LRA to es ta b lis h  th a t  s u ch  n eces s ity exis ted .  As  I

u n ders tood  h im , cou n s el for  th e LRA d id  n ot  con ten d  to th e

con tra ry bu t  u rged  th a t  th e ca s e for  p ra ct ica l n eces s ity h a d

been  m a de ou t .

[19] In  th is  rega rd  cou n s el for  th e liqu ida tor  a rgu ed  th a t

th e s ta tem en ts  m a de in  th e a ffida vit  depos ed  to by th e

Com m is s ion er  Gen era l of th e LRA were ex ca th edra ,

u n h elp fu l a n d  la cked  s pecificity.

[20] Su m m a r is ed , th e Com m is s ion er  Gen era l’s  depos it ion

wa s  to th is  effect .  VAT eva s ion  is  com m on  a n d  extrem ely

d ifficu lt  to con trol a n d  VAT is  on e of th e cou n try’s  m a in
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s ou rces  of reven u e.  Beca u s e ta x deb tors  frequ en tly eva de

pa ym en t  it  becom es  n eces s a ry to ta rget  th e goods  to wh ich

th e ta x deb ts  rela te.  Th e goods a re by th en  in  th e

pos s es s ion  of th ird  pa r t ies  wh o com m on ly do n ot  h a ve

proof of pa ym en t  of ta x by th e ta x deb tors .  Wh en

con fron ted  by th e LRA th ey s h ift  a t ten t ion  to th e ta x

deb tors , from  wh om  th e goods  were a cqu ired .  Th e ta x

deb tors  bein g by th en  u n tr a cea b le m ore often  th a n  n ot ,

recovery of VAT becom es  im pos s ib le in  th e va s t  m a jor ity of

ca s es .  Even  if t ra ced  th ey a re often  u n a b le to pa y – a s  in

th e ca s e of Lek im .  Th e con s ta n t  pu rs u it  of ta x deb tors

occa s ion s  a  m a jor  a n d  u n a fforda b le expen s e.  Fa ced  with

s eizu re, h owever , th ird  pa r t ies , h a vin g becom e own ers  of

th e goods , a re in  m os t  ca s es  willin g to pa y th e ta x deb t

ra th er  th a n  pa r t  with  th e goods .  With ou t  th e s eizu re

provis ion s  th e LRA wou ld  los e very s u bs ta n t ia l s u m s  a n d

th e a bs en ce of th e p rovis ion s  wou ld  a id  n ot  on ly
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pu rch a s ers  s u ch  a s  Silvers ide th a t  were ign ora n t  of n on -

pa ym en t  of th e ta x deb ts  bu t  a ls o th os e wh o bou gh t  in  th e

kn owledge of n on -pa ym en t .

[21] Th a t  a ccou n t  by th e Com m is s ion er  Gen era l wa s

cr it icized  by cou n s el for  th e liqu ida tor  a s fa ta lly deficien t  in

s ta t is t ica l deta ils .  Apa r t  from  th e u n d is pu ted  a s s er t ion

th a t  th e LRA wa s  n ot  in  pos s es s ion  of s u ch  deta ils , it

s eem s  to m e th a t  th e u n ch a llen ged  eviden ce for  th e LRA –

a n d  a ccep t in g th a t  it  bore th e on u s – ca n n ot  fa ir ly be

d is pa ra ged a s ex ca th edra a n d  u n h elp fu l. On  th e con tra ry,

it  es ta b lis h ed to m y m in d  th a t  th e s eizu re p rovis ion s  a re a

pra ct ica l n eces s ity.

[22] In  a dd it ion  th ere is  th e con s idera t ion  th a t  it  is  a

rea d ily p ra ct ica l exped ien t  a va ila b le to th e th ird  pa r ty wh o

bu ys in bu lk  from  a n  im por ter -ta x deb tor  to dem a n d  from



14

th e la t ter  p rodu ct ion  of a n  officia l LRA receip t .  It  wa s

a rgu ed  for  th e liqu ida tor  th a t  th is  is  n ot  h ow bu s in es s m en

opera te.  Th a t  is  n ot  a n  a ccep ta b le a n s wer .  If th e im por ter

in s is ts  on  a ccep ta n ce by th e bu yer  with in  a  t im e-fra m e

wh ich  does  n ot  perm it  p rodu ct ion  of a  va lid  receip t  th e

bu yer  will kn owin gly a ccep t  th e r is k  of s eizu re if it th en

bu ys .  On e m igh t  a dd  th a t  th is  con s idera t ion  s erves  to

dem on s tra te th a t  if Silvers ide fa iled  to ra is e th e m a t ter  o f a

ta x receip t  its  ign ora n ce of th e ta x deb t  cou ld  h a rd ly be

s a id  to h a ve ren dered  it  a n  “in n ocen t  pu rch a s er” in  th e

s en s e of on e en t irely b la m eles s . Be th a t  a s  it  m a y, th e

b la m ewor th in es s  or  n ot  of th e th ird  pa r ty’s  s ta te of m in d

h a s  n o bea r in g on  th e is s u es  in  th is  ca s e for  in  m y view th e

s eizu re p rovis ion s  in  th e VAT Act  a re n ot  u n con s t itu t ion a l

eith er  in  th em s elves  or  wh en  a pp lied  to th e ca s e of a  th ird

pa r ty bu yer  ign ora n t  of th e ta x deb t .
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[23] Tu rn in g to th e s econ d  qu es t ion , th ere wa s  in deed  a

ch a n ge in  th e a ppea ra n ce a n d  n a tu re of th e grea ter  por t ion

of th e im por ted  goods .  By a  p roces s  of m a n u fa ctu re th ey

h a d  been s u bs ta n t ia lly tra n s form ed  in to ga rm en ts  s u ch  a s

T-s h ir ts , t rou s ers , ch ild ren ’s  cloth in g, pyja m a s , la d ies ’

ves ts a n d  d res s es . At  th e s a m e t im e n o eviden ce on  record

s h ows  or  even  ten ds  to s h ow th a t  th e m a de u p  goods

con s is ted  of a n yth in g bu t  th e im por ted  m a ter ia ls .  In  oth er

words  th e m a n u fa ctu red  goods  were, by n eces s a ry

in feren ce, iden t ifia b le a s  con s is t in g of n oth in g bu t  th e

im por ted m a ter ia ls .  Th e im por ted  m a ter ia ls  were, of

cou rs e, th e goods  in  res pect  of wh ich  Lek im ’s  ta x deb t  wa s

du e.

[24] Pr ior  to th e h ea r in g before Peete J  th e pa r t ies

form u la ted a n  a greed  s pecia l ca s e.  In  term s  of th eir

a greem en t  if VAT wa s  pa ya b le on  th e va lu e of th e fa br ic



16

a n d  ga rm en ts  it  h a d  to be ca lcu la ted  on  th e va lu e of th e

fa br ic a n d  ga rm en ts  a s  im por ted .  (Th ey a ls o refer red  to

cu s tom s  du ty, a  s u b ject  wh ich  is  p res en t ly ir releva n t .)  Th e

liqu ida tor  u n der took  to p rovide s ecu r ity to th e s a t is fa ct ion

of th e Com m is s ion er  in  a  s ta ted  a m ou n t  of VAT pen d in g

determ in a t ion  of h is  lia b ility to pa y “s u ch  ta x”.  To en a b le

th e High  Cou r t  to determ in e if s u ch  lia b ility exis ted , th e

s pecia l ca s e em bodied  th e pa r t ies ’ r iva l con ten t ion s .  Th a t

of th e liqu ida tor  wa s  th a t th e im por ted  goods  on  wh ich  VAT

wa s  pa ya b le by Lek im  were rolls  of m a ter ia l wh erea s  th e

va s t  m a jor ity of th e s eized  goods  were ga rm en ts  m a de from

s u ch  m a ter ia l a n d  were n ot  th e goods  im por ted .  Th e LRA’s

con ten t ion , on  th e oth er  h a n d , wa s  th a t  Silvers ide wa s

lia b le for  th e VAT th a t  Lek im  s h ou ld  h a ve pa id  a n d  th a t

s u ch  VAT wa s  ca lcu la b le on  a  recon s tru ct ion  of th e a m ou n t

of im por ted  fa b r ic in  th e ga rm en ts . Peete J  d id  n ot  res olve

th a t  d is pu te a n d , a s  m en tion ed  a bove, h eld  th a t  Silvers ide
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wa s  n ot  lia b le for “im por t  ta x” beca u s e it  h a d  “in n ocen tly

pu rch a s ed” th e goods  la ter  s eized .

[25] Th e qu es t ion  in  is s u e is  th erefore th is .  Do th e s eized

goods  fa ll with in  th e a m bit  of th e words  “a n y goods ” in  s  41

(1) of th e VAT Act  if it  is  clea r  th a t  th e la ter  words  in th e

s u bs ect ion – “th os e goods ” – p la in ly refer  to th e im por ted

u n m a de u p  goods  on  wh ich  th e ta x deb t  wa s  du e?

[26] Cou n s el for  th e LRA s u bm it ted  in  th is  rega rd  th a t  th e

ta x s ou gh t  from  Silvers ide wa s  n ot  ca lcu la b le on  th e va lu e

of th e goods  s eized  bu t  th e va lu e of th e m a ter ia ls  im por ted

a n d  th a t  Silver s ide wa s  n ot  lia b le for  its  own  deb t  bu t  th a t

of Lek im .  Th e fa lla cy th ere is  th a t  Silvers ide (a n d  th e

liqu ida tor ) h a d  n o lia b ility in  la w to pa y Lek im ’s  deb t . All

th a t  Silvers ide wa s  lia b le t o wa s  s eizu re of th e im por ted

goods .
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[27] In  a n s wer in g th e qu es t ion  pos ed  in  th e p reced in g

pa ra gra ph  on e ca n n ot , in  m y view, ign ore two

con s idera t ion s .  Fir s t , th e im por ted  m a ter ia ls  were

in ten ded  to be u s ed  in  th e m a n u fa ctu re of cloth in g.  Th ey

were in ten ded  to becom e s pecific a r t icles , n ot  ra n dom

a ggrega tes of im por ted  m a ter ia ls .  Secon d , n eith er  in

ord in a ry pa r la n ce or th e com m ercia l wor ld  is  a

m a n u fa ctu red  ga rm en t  rega rded  or  defin ed  a s  th e s u m  of

its  com pon en t  pa r ts .  It  is  ca lled , a n d  t ra ded  a s , a  s h ir t  or  a

d res s , a s  th e ca s e m a y be.  In m y op in ion , th erefore, th e

com pleted  ga rm en ts  s eized  were n o lon ger  th e goods

im por ted  a lbeit  th a t  th ey were m a de of th e im por ted

m a ter ia ls .  Th ey h a d  becom e s om eth in g els e.  Th e ta x deb t

wa s  du e on  th e m a ter ia ls  a s  im por ted , n ot  on th e

m a n u fa ctu red  ga rm en ts  wh ich  were th e res u lt  of th e

expen d itu re of t im e, la bou r  a n d  s k ill on  th e im por ted

m a ter ia ls . Th es e con clu s ion s  a re s u ppor ted  by th e ca s e of
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Min is ter  of Fin a n ce v Ba ch er  Aron  & Co (Rh od) Ltd 1956  (1 )

SA 63  (S.R.) wh ere th e qu es t ion  wa s  wh eth er  a ltera t ion  of

im por ted  cloth in g with  a  view to its  res a le in volved

m a n u fa ctu re.  S ta tem en ts  were m a de (a t  64H) a n d

a pproved  (a t  65A-B) to th e effect  th a t  m a n u fa ctu re in volves

tra n s form in g a n  a r t icle in to s om eth in g s u bs ta n t ia lly

d ifferen t  by effect in g “a very grea t  ch a n ge” in  th e ch a ra cter

of th e com pon en t  m a ter ia ls .

[28] I a ccord in gly h old  th a t  th e m a de u p  ga rm en ts  were n ot

lia b le to s eizu re a n d  th a t  on ly th e rem a in in g goods  s eized

were s o lia b le. Th e eviden ce is  n ot  clea r  a s  to th e exa ct

percen ta ge p ropor t ion  of u n m a de u p  m a ter ia ls  to m a de u p

ga rm en ts  bu t  it  wou ld  be fa ir  to s a y th e u n m a de u p

m a ter ia ls  con s t itu ted  a  qu a r ter  of th e tota l im por t .



20

[29] Th e two qu es t ion s  in  is s u e in  th is  a ppea l h a vin g been

th u s  a n s wered , th e a ppea l a ga in s t  th e order  of th e High

Cou r t  in  ca s e CC 5 / 2009  m u s t  fa il.  Th e decla ra tor  s ou gh t

th ere wa s  con fin ed  to th e con s t itu t ion a l is s u e on  wh ich  th e

LRA h a s  s u cceeded  in  both  cou r ts . As  rega rds  cos ts , th e

ca s e s ta r ted  a s  a  com m ercia l cla im  a n d  wa s  oppos ed  on

com m ercia l grou n ds .  Wh en  Peete J ’s  order  wa s  ta ken  on

a ppea l it  wa s  a s  a  res u lt  of th is  Cou r t’s  poin t in g ou t  th a t  a

con s t itu t ion a l is s u e wa s  in volved  th a t  res u lted  in  th e

liqu ida tor  a pp lyin g, on  rem it ta l, for  a  con s t itu t ion a l

decla ra tor .  Th is  wa s  n ot  a  ca s e of a  s u bs ta n t ia l

con s t itu t ion a l ch a llen ge of a  pu b lic n a tu re. Th e liqu ida tor

d id  n ot  s et  ou t  to ch a llen ge th e releva n t  s ta tu tes  in  th e

pu b lic in teres t .  Th e ca s e rem a in ed  a n  es s en t ia lly

com m ercia l on e. Cos ts  s h ou ld  follow th e res u lt . (Roa d

Tra n s por t Boa rd & Oth ers v Nor th ern  Ven tu re As s ocia t ion ,

LAC (2005-2006) 64 a t 71  E-G; Kh a th a n g-Tem a -Ba its okoli
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& An oth er v Ma s eru  City Cou n cil & Oth ers LAC (2005-

2006) 85  a t  98  C-E; Ts epe v In depen den t  Electora l

Com m is s ion  & Oth ers LAC (2005-2006) 169  a t  188  D-H;

Min is ter  of La bou r  a n d  Em ploym en t  & Oth ers v Ts eu oa

LAC (2007-2008) 289  a t  302  G-J .

[30] In  ca s e CIV/ T/ 254 / 05  Peete J  d is m is s ed  th e cla im  by

th e LRA on  th e ba s is , a s  I h a ve s a id , th a t  Silvers ide wa s

n ot  lia b le for  im por t  ta x beca u s e it  h a d  in n ocen tly bou gh t

th e goods  s old .

[31] Alth ou gh  n ot  lia b le to pa y Lek im ’s  deb t , th e liqu ida tor ,

in  res pon s e to Silvers ide’s  lia b ility for  s eizu re, pu t  u p

s ecu r ity p recis ely to a void  s eizu re.  Th e s ta ted  ca s e a n d  th e

a greem en t  to pu t  u p  s ecu r ity were before th e lea rn ed

J u dge.  Th e liqu ida tor ’s  con ten t ion  th a t  th e s eized  goods

were in  th e m a in  n ot  th e im por ted  goods  wa s  in clu ded  in
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th e s ta ted  ca s e.  Accord in gly th e LRA wa s  en t it led a t  lea s t

to decla ra tory relief th a t  s eizu re wa s  com peten t  in  res pect

of a  qu a r ter  of th e im p or ted  goods  a n d  th a t  th e LRA

th erefore h a d  th e r igh t  to execu te on  th e s ecu r ity to th e

exten t  of a  qu a r ter  of th e s u m  pu t  u p . Th a t  wou ld  h a ve

con s t itu ted  s u bs ta n t ia l s u cces s  in  th e a ct ion  a n d  h a ve

ju s t ified  cos ts  bein g a wa rded  to th e LRA. Th e a ppea l m u s t

th erefore s u cceed to th a t  exten t .

[32] Th e order  of th is  Cou r t  is  a ccord in gly a s  follows :

1 . Th e a ppea l a ga in s t  th e order  in  High  Cou r t

con s t itu t ion a l ca s e CC 5 / 2009  is  d is m is s ed

with  cos ts .

2 . Th e a ppea l a ga in s t  th e order  in  High  Cou r t

ca s e CIV/ T/ 254 / 05  is a llowed with  cos ts .

Th e order  of th e cou r t  below is  s et  a s ide a n d

in  it s  s tea d  th ere is  s u bs t itu ted  th e followin g:
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“It  is  decla red  th a t  th e seizu re effected  by
th e p la in t iff wa s  lega lly com p eten t  in
respect of on e qu a r ter  of th e qu a n t ity of
th e goods  im ported  by Lek im  Textiles  Pty
Ltd  (in  liqu ida t ion ) a n d  th a t  th e p la in t iff
is  en t it led  to execu te on  on e qu a r ter  of
th e a m ou n t  of s ecu r ity pu t  u p  by th e firs t
defen da n t .  Th e firs t  defen da n t  is  ordered
to pa y th e cos ts  of th e a ct ion .”

_______________________
C.T. HOWIE

J USTICE OF APPEAL
I a gree:

______________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT OF APPEAL

I a gree:

______________________
J .W. SMALBERGER
J USTICE OF APPEAL

I a gree:

____________________
D.G. SCOTT

J USTICE OF APPEAL

I a gree:
____________________

I.G. FARLAM
J USTICE OF APPEAL
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For  th e Les oth o Reven u e Au th or ity
in  both  a ppea ls : Adv H.P. Viljoen  SC

For  th e Liqu ida tor  in  both  a ppea ls : Adv R.A. Su h r


