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J UDGMENT

HOWIE, J A

[1] On  23  Sep tem ber  1998 , h a vin g es ca ped  from

h os t ilit ies a t  Ma koa n ya n e Milita ry Ba rra cks  in  Ma s eru

in volvin g SADC troops  a n d  th e Les oth o Defen ce Force

(LDF), a  grou p  of a rm ed  m en  m a in ly com pr is in g LDF

s old iers  com m itted  a  s er ies  of a cts  a s  a  res u lt  of wh ich  th e

res pon den ts  (a lleged ly m em bers  of th e grou p  a t  va r iou s

t im es ) were ch a rged  in  th e High  Cou r t  before Nom n gcon go

J  a n d  a s s es s ors  on  m u lt ip le cou n ts .  Th e t r ia l bega n  in

Au gu s t  2005  a n d  con clu ded  in  J u n e 2010 .

[2 ] Th e res pon den ts  were a ll con victed  on  two or  m ore

cou n ts  ra n gin g from  m u rder  a n d  robbery to m a liciou s

in ju ry to p roper ty.  Th e h ea vies t  s en ten ce im pos ed  on  a n y

of th em  wa s  five yea rs  im pr is on m en t  a n d  th e ligh tes t , 4
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yea rs .  Th e s en ten ces  im pos ed  on  ea ch  were ordered  to ru n

con cu rren t ly.

[3 ] Th e Crown  a ppea led  a ga in s t  th e s en ten ces , con ten d in g

th a t  th ey were u n du ly len ien t .  Th e a ppea l evoked  cros s -

a ppea ls  by th e res pon den ts  a ga in s t  th eir  con vict ion s .

[4 ] With  th e a id  of a  com m a n deered Toyota  va n  th e grou p

proceeded  to Ma feten g police s ta t ion .  Th eir  a im , a lleged ly,

wa s  to ob ta in  a rm s  a n d  a m m u n it ion  th ere with  wh ich  th ey

wou ld  retu rn  to th e Ba rra cks  a n d  join  th e LDF effor ts

a ga in s t th e SADC in cu rs ion .  As  it  h a ppen ed , des p ite th eir

h a vin g s u cceeded  in  ob ta in in g police firea rm s  a n d

a m m u n it ion  th ey d id  n ot  retu rn  to th e ba t t le a ren a .  In  th e

cou rs e of wh a t  wa s  a n  even t -filled  da y th eir  p rocla im ed

fla m e of belligeren ce in  du e cou rs e flu t tered  a n d  even tu a lly

d ied .
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[5 ] To ob ta in  th e a rm s  a n d  a m m u n it ion  th e p la n  wa s  to

decla re th eir  ob ject  a n d  s ecu re th e wea pon s  pea cefu lly if

pos s ib le.  If th ere wa s  res is ta n ce or  reta lia t ion  th ey wou ld

u s e force.  Fa ced  with  th e th rea t  pos ed  by th e a rm ed  grou p

a n d  th eir  in s is ten t  dem a n d  th e police ca p itu la ted  a n d

open ed  th eir  a rm ou ry.  In  th e cou rs e of th e ta k in g of police

a rm s  a n d  a m m u n it ion  a  wom a n  m em ber  of th e police

con tin gen t  wa s  fa ta lly s h ot  by on e of th e grou p .  Th is

res u lted  in  a  ch a rge of m u rder  (cou n t  1 ).  Th e ta k in g of th e

a rm s  a n d  a m m u n it ion  wa s  th e s u b ject  of a  ch a rge of

robbery (cou n t  2 ).  Th e firea rm s s eized  were r ifles  a n d

p is tols .  Th e r ifles  in clu ded  a n  AK-47 , two M65’s  a n d  a n d

LMG.

[6] From  th e police s ta t ion  a rm ed  m em bers  of th e grou p

drove to th e Ma feten g Hos p ita l a n d  s u bs equ en tly th e

Ma feten g Hotel. At  th e h os p ita l th ey dem a n ded  a n d  took
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m edica l s u pp lies  a n d  a t  th e h otel, h a vin g dem a n ded  food

a n d  d r in k , th ey took , a n d  were given , a  va r iety of d r in ks

a n d  food .   Th es e even ts  res u lted  in  ch a rges  of robbery of

th e h os p ita l s ta ff (cou n t  3 ) a n d  robbery of th e h otel

pers on n el (cou n t  4 ).

[7 ] In  th e cou rs e of th e even ts  refer red  to th u s  fa r

m em bers  of th e grou p  a ls o s h ot  a n d  da m a ged  fou r  pu b lic

teleph on es  a n d  teleph on e booth s .  Th is  led  to a  ch a rge of

m a liciou s  in ju ry to p roper ty (cou n t  5 ).

[8 ] Th e da y’s  m a in  even ts  term in a ted  in  th e ta k in g of

th ree Toyota  Hilu x veh icles , on e a t  Mots eku oa  a n d  two a t

th e Ma telile roa d  ca m p of th e Roa ds  Im prove m en t  Un it

(RIU).  Th e la t ter  in ciden t  a ls o in clu ded  th e ta k in g of petrol

a n d  d ies el fu el. Th e con s equ en ce wa s  th e p refer r in g of two

m ore robbery ch a rges  (cou n ts  7  a n d  8 ).
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[9 ] Th e res pon den ts  were lega lly repres en ted  on  t r ia l a n d

on  a ppea l.  Ha vin g p lea ded n ot  gu ilty to a ll th e offen ces  la id

to th eir  ch a rge th ey p roffered  eviden ce a n d  a rgu m en ts

wh ich  ra n ged  in  degrees  of u n a ccep ta b ility from  th e

u n believa b le to th e fr a n k ly a bs u rd .  In  th e res pects  in

wh ich  th e t r ia l cou r t  expres s ly or  im plicit ly fou n d  a ga in s t

th em  on  is s u es  of cred ib ility th a t  is  n ot  in  th e lea s t

s u rpr is in g.  Th e p redom in a n t  is s u es  on  a ppea l th erefore

con cern  th e s t ren gth  of th e eviden ce con n ect in g a

res pon den t  to a  pa r t icu la r  a lleged  offen ce.

[10] It  is  a ppropr ia te to con s ider  th e con vict ion s  before

dea lin g with  th e Crown ’s  a ppea l.  For  con ven ien ce th e

res pon den ts  will be refer red  to a s  th e a ccu s ed  a n d

a ccord in g to th eir  n u m ber in g in  th e cou r t  below.
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[11] Th e eviden ce on  cou n t  1 , a ccord in g to th e Crown ’s

a rgu m en t , s h owed  th a t  th e decea s ed  wa s  s h ot  beca u s e s h e

pos ed  a n  a ppa ren t  th rea t  a n d  th a t  th is  fell with in  th e s cope

of th e p la n  to u s e force if th e police res is ted .  Relia n ce wa s

a ls o p la ced  on  th e eviden ce of Su per in ten den t  Ma ka lia n a

th a t  h e wa s  told  if h e d id  n ot  co-opera te h e a n d  oth er

officers  wou ld  be k illed .

[12] Th e t r ia l cou r t ’s rea s on s  for  con vict in g on th is  cou n t

were th a t  police res is ta n ce wa s  fores een  a n d  wou ld  be m et

with  force.  Beca u s e th e decea s ed  wa s  perceived  a s  a  th rea t

s h e wa s  s h ot . Her  s h ootin g th erefore wa s  en com pa s s ed by

th e com m on  pu rpos e, in ter alia , to m u rder .

[13] Th ere is  n oth in g bu t  in a dm is s ib le h ea rs a y eviden ce a s

to wh o s h ot  th e decea s ed  s o th a t  on e ca n n ot determ in e

wh y s h e wa s  s h ot .  Wh a t  is  clea r  is  th a t  s h e wa s  s h ot  a fter
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th e police h a d  ca p itu la ted  a n d  open ed  th e a rm ou ry.  It  wa s

n ot  s h own  to be pa r t  of th e grou p’s  com m on  pu rpos e to

s h oot  a n ybody if its  ob ject ive h a d  a lrea dy been  a t ta in ed , a s

it  in deed  it  h a d .  It  is  a ls o clea r  th a t  th e decea s ed  wa s  n ot

s h ot  beca u s e s h e wa s  t ryin g to p reven t  th e grou p ’s

depa r tu re.  Th ere is  th erefore in s u fficien t  eviden ce, even  if

th e in d ividu a l perpetra tor  in ten ded  to k ill, to lin k  a n y

res pon den t  to h er  k illin g by wa y of th e doctr in e of com m on

pu rpos e.  Th e con vict ion s  a n d  s en ten ces  of a ccu s ed  3 , 7

a n d  8  on  cou n t  1  m u s t  th er efore be s et  a s ide.

[14] Th e ta k in g of th e police a rm s  a n d  a m m u n it ion  wa s

effected  a t  gu n poin t  a n d  a ccom pa n ied  by th e th rea t  to k ill

if th ere wa s  res is ta n ce.  Th ere is  n o grou n d  for  th in k in g

th a t  th e grou p  in ten ded  even tu a lly to retu rn  a n y of th es e

a r t icles .  No cred ib le eviden ce es ta b lis h ed  or  even  h in ted a t

th a t  in ten t ion .  On  th e eviden ce it  is  n ot  a  rea s on a b le
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pos s ib ility.  On  th e con tra ry, a n d  on  th e a s s u m ption  th a t

a t  s om e in it ia l s ta ge of th eir  es ca pa de th e grou p  d id  in ten d

to res u m e th e figh t  a ga in s t  th e SADC forces , th ey cou ld  a t

m os t  h a ve fores een  th a t  th is  wea pon ry wou ld  be a dded  to

th e s tocks  of th e LDF to u s e in  com ba t .  In  th a t  even t  th e

a m m u n it ion  wou ld  be con s u m ed .  As  for  th e firea rm s , th ey

wou ld  be u s ed  in  ba t t le for  a s  lon g a s  th ey fu n ct ion ed .  If

th ey cea s ed  fu n ct ion in g th ey wou ld proba b ly h a ve been

ca s t  a s ide or  wou ld h a ve fa llen to th e en em y if th eir  bea rers

s u ccu m bed .  At  bes t  for  th e defen ce th ere wa s , by

in feren ce, in d ifferen ce on  th e pa r t  of th e a ccu s ed  a s  to th e

even tu a l fa te of th eir  s poils .  Th e elem en ts  of robbery were

th u s  es ta b lis h ed  a s  rega rds  cou n t  2 .

[15] Th os e con victed  on  th is  cou n t  were a ccu s ed  1 , 2 , 3 , 7

a n d  8 .
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[16] Accu s ed  1  wa s  a  m em ber  of th e Ma feten g police.  He

ten dered  th e exp la n a t ion  th a t  h is  in s tru m en ta lity in a id in g

th e grou p  wa s  in du ced  by fea r  for  h is  life. His  exp la n a t ion

for  depa r t in g with  th e grou p  wa s  th a t  th ey p rovided  th e

m ea n s  by wh ich  h e cou ld  es ca pe th e a t ta ck  wh ich  h e

fores a w wou ld  be la u n ch ed  a ga in s t  th e police s ta t ion  by

h ooliga n s .  Crown  eviden ce s h owed  h im  to h a ve been  a n

a ct ive a n d  willin g s u ppor ter  of th e grou p  a s  does  th e

eviden ce a s  to la ter  even ts .  Th e followin g da y h e wa s  s een

in  pos s es s ion of a n  LMG r ifle.  His  eviden ce wa s  n ot

rea s on a b ly pos s ib ly t ru e.  He wa s  cor rect ly con victed  on

cou n t  2 .

[17] Accu s ed  2  wa s  n ot  or igin a lly on e of th e grou p . A

m em ber  of th e LDF, h e h a d  fled  th e figh t in g in  Ma s eru  a n d

h a d  com e to Ma feten g police s ta t ion  to vis it  a  rela t ive.  On

a rr iva l h e a ppa ren t ly cu t  a  d ra b  a n d  pa th et ic figu re.  On ce
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th e grou p  a r r ived , h owever , h is  a t t itu de ch a n ged .  Th e

Crown  eviden ce, cor rect ly p refer red  to h is , s h owed  h im  to

h a ve becom e a n  a ct ive m em b er  of th e grou p .  In deed , on

th eir  depa r tu re from  th e police s ta t ion  h e wa s  in

pos s es s ion  of a  police AK-47 .  By in feren ce it  wa s  th e s a m e

wea pon  h e wa s  s een  in  pos s es s ion  of th ree da ys  la ter .  He,

too, wa s  cor rect ly con victed  on  cou n t  2 .

[18] Accu s ed  3  wa s  n ot  s h own  to h a ve com m it ted  a n y a ct

perpetra ted  in  in ten t ion a l fu r th era n ce of th e com m on

pu rpos e in  rela t ion  to th is  cou n t .  He wa s  p res en t  a t  th e

police s ta t ion  p rem is es  bu t s a id  h e d id  n ot  p roceed  with

th e grou p  to th e h os p ita l a n d  h otel.  He a dm it ted  rejoin in g

th e grou p  on  th eir  wa y ba ck  to Ma s eru  a n d  s a id  th a t  th eir

t ra n s por t  wa s  a ll th a t  wa s  a va ila b le to h im .  Th e h igh  poin t

of th e Crown  ca s e is  th e eviden ce th a t  force wou ld  be u s ed

to get  a rm s  if n eces s a ry a n d  th e eviden ce of Pr iva te Seleke
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wh o s a id  a ccu s ed  3  wa s  in  pos s es s ion  of two firea rm s  a t

th e police s ta t ion .  It  wa s  pu t  to h im  in  cros s -exa m in a t ion

th a t  th ey were a ccu s ed  7 a n d  8 ’s  firea rm s . He s a id  h e

cou ld  n ot  den y th a t .  As  it  wa s  th e Crown ’s  ca s e th a t

a ccu s ed  7  d id  in deed  lea ve h is  firea rm  ou ts ide th e police

prem is es  th is  wou ld  len d  creden ce to th e de fen ce of

a ccu s ed  3 . Th e t r ia l cou r t  m a de n o expres s cred ib ility

fin d in gs  a dvers e to h im bu t  h is  eviden ce th a t  th e p la n  d id

n ot  in clu de th e u s e of force wa s , by clea r  im plica t ion ,

rejected .  However , h is  eviden ce th a t  a fter  th e s h ootin g h e

took  n o fu r th er  pa r t  in  th e r eleva n t  even ts  wa s  n ot  dea lt

with  by th e t r ia l cou r t .  It  m a y rea s on a b ly pos s ib ly be t ru e

th a t  h e with drew from  th e com m on  pu rpos e a s  a  res u lt  of

th a t  in ciden t .  Never th eles s , th e robbery a t  th e police

s ta t ion  wa s  a ll bu t  com plete before th e s h ootin g a n d  h e

wa s  th erefore cu lpa b ly com plicit  in  th e robbery u p  to th a t

s ta ge. Th e ca s e a ga in s t a ccu s ed  3  on  th is  cou n t  wa s
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th erefore proved .  His  con vict ion  a n d  s en ten ce on  cou n t  2

m u s t s ta n d .

[19] Th e defen ce of a ccu s ed  7  a n d  8  on  th is  cou n t  wa s  th a t

th e a rm s  a n d  a m m u n it ion  were given  freely a n d

volu n ta r ily.  Th ey pers is ted  with  th is  r id icu lou s  s tory on

a ppea l.  It  m u s t  be rejected .  Th eir  con vict ion s  on  cou n t  2

a re u n a s s a ila b le.

[20] Cou n t  3  con cern s  th e even ts  a t  th e h os p ita l.  Accu s ed

3  wa s  con victed  on  th is  cou n t  bu t th e s in gle eviden ce of h is

p res en ce th ere wa s  con t ra d icted  by h is  eviden ce th a t  h e

h a d  by th en  with dra wn  from  th e grou p ’s  a ct ivit ies .  In  th e

a bs en ce of reject ion  by th e t r ia l cou r t  of th is  eviden ce a fter

p roper  con s idera t ion  th e ca s e a ga in s t  h im  on  th is  cou n t

wa s  n ot  p roved . (Des p ite h is  con vict ion  h e wa s  n ot  in  fa ct
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s en ten ced  for  th is  offen ce.)  His  con vict ion  on cou n t  3  m u s t

be s et  a s ide.

[21] Th e Crown  eviden ce p roved  con clu s ively th a t  robbery

wa s  com m itted  a t  th e h os p ita l a n d  th a t  a ccu s ed  7  a n d  8

took  lea d in g roles  in  its  com m is s ion .  Th eir  defen ce th a t

th e m edica l s u pp lies  were freely h a n ded  over  is , a s  a lrea dy

m en tion ed , n ot  cred ib le. Accu s ed  1  a n d  2  d id  n ot  en ter  th e

bu ild in g bu t  were pa r t  of th e grou p  th a t  wen t  th ere.  Th e

on ly rea s on a b le in feren ce is  th a t  th ey kn ew of th e in ten t ion

to rob  a n d  con tin u ed  th eir  a s s ocia t ion  with  th e grou p  with

th e in ten t ion  th a t  th e offen ce be com m itted .  Accu s ed  1 , 2 ,

7  a n d  8  were th erefore cor rect ly con victed  on  th is  cou n t .

[22] Es s en t ia lly th e s a m e con s idera t ion s  per ta in  to th e

even ts  a t  th e h otel s a ve th a t  a ccu s ed  1  a n d  2  were n ot  pu t

on  th eir  defen ce on  cou n t  4 .  Th eir  con vict ion  wa s  th u s  in
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con flict  with  th e lea rn ed  J u dge’s  ru lin g a t  th e en d  of th e

pros ecu t ion  ca s e.  Very p roper ly, cou n s el for  th e Crown

con ceded  th a t , in  th es e circu m s ta n ces , th eir  con vict ion s

s h ou ld  n ot  be u ph eld .  I a gree.  Th ere is  n o ba s is  on  wh ich

to dou b t  th e cor rectn es s  of th e con vict ion s  of a ccu s ed  7

a n d  8 .

[23] Th ere is  s u bs ta n ce in  th e s u bm is s ion  by cou n s el for

th e Crown  th a t  th e eviden ce a s  to th e even ts  a t  th e h otel,

pa r t icu la r ly th e ta k in g of liqu or  a n d  th e cyn ica l rem a rk

th a t  th e h otel cou ld  look  to th e Pr im e Min is ter  for  pa ym en t ,

lea ds  s t ron gly to th e in feren ce th a t  th e grou p’s  m is s ion  by

th is  s ta ge n o lon ger  h a d  a  m ilita ry m otive, if in deed  it  ever

d id .

[24] Th e s h ootin g of th e teleph on e booth s  wh ich  followed

s erves  to s t ren gth en  th a t  in feren ce.  An y s u gges t ion  th a t
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th e SADC opera t ion  m igh t  in  th e s ligh tes t  h a ve been

h a m pered  by th es e a cts  of va n da lis m  wou ld  be d ivorced

from  rea lity.  Accu s ed  7  wa s  clea r ly p roved  gu ilty on  cou n t

5 .

[25] Th e s u bs equ en t  ta k in g of th e veh icles  occu r red  a fter

th e grou p  h a d  m et  a  la rge n u m ber  of oth er  LDF m em bers

a t  Mots eku oa  in clu d in g a ccu s ed  5  a n d  6 .  Th e oth ers  s a id

th ey were look in g in  va in  for  petrol.  Wh a t  th eir  des t in a t ion

wa s , is  u n cer ta in .  However , th e h otel food  wa s  u n loa ded

a n d  th os e p res en t  pa r took  of it .  It  wa s  th en th a t  th e RIU

Toyota  Hilu x, th e s u b ject  of cou n t  7  ca m e on  th e s cen e.

Accu s ed  6  s topped  it  a n d  s poke to th e occu pa n ts  a fter

wh ich  th ey a ligh ted .  Accu s ed 2  a n d  5  got  in , a ccu s ed  2

bein g th e d r iver .  Th ey p roceeded  from  th ere to Ma telile

wh ere th e form er  occu pa n ts  of th e va n  s a id  th ere wa s

petrol to be h a d .  All th e oth er  s old iers  th a t  were a t
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Mots eku oa  followed  in  con voy.  At  th e RIU ca m p  a t  Ma telile

th e a rm ed  s old iers fr igh ten ed  th e workers  th ere in to

s u bm is s ion .  Th e in tru ders  filled  th eir  veh icles  with  petrol

a n d  d ies el a n d  dem a n ded  m ore veh icles .  Th ey even tu a lly

s eized  two.  From  th is  poin t  th e va r iou s  veh icles , in  s om e of

wh ich  th e va r iou s  a ccu s ed  wh o were p res en t  th ere were

tra vellin g, d is pers ed .  Th ere is  n o eviden ce th a t  a n y of

th es e peop le, in clu d in g a n y a ccu s ed , m a de for  th e s cen e of

th e figh t in g in  Ma s eru  or  in ten ded  to do s o.  Th ey a ppea r  to

h a ve a ll gon e th eir  s epa ra te wa ys .  Th e in feren ce is

com pellin g th a t  a ll con cern ed  were in d ifferen t  wh eth er  th e

veh icles ’ own ers  ever  recovered  th em .

[26] Accu s ed  5  d id  n ot  tes t ify.  Accu s ed  2  a s  a lrea dy

m en tion ed  wa s  a  willin g a n d  a ct ive pa r t icipa n t  in  th e in it ia l

grou p  a n d  n o les s  a ct ive in  th e even ts  a t  Mots eku oa  a n d

Ma telile. Accu s ed  6  took  u p  th e refra in  of a ccu s ed  7  a n d  8
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th a t  th e veh icles  a n d  fu el were h a n ded  over  freely a n d

volu n ta r ily.  Th a t  defen ce is  n o les s  wor th y of reject ion  in

h is  ca s e th a n  in  th eir s .  It  follows  th a t  a ccu s ed  2 , 5  a n d  6

were cor rect ly con victed  on  cou n ts  7  a n d  8 .

[27] It  rem a in s , a s  fa r  a s  th e con vict ion s  a re con cern ed , to

s a y th a t  cou n s el for  th e a ccu s ed  before u s  s t res s ed  th e t r ia l

cou r t’s  om is s ion  to wa rn  its elf of th e r is k s  in h eren t  in

con vict in g on  th e a ccom plice eviden ce wh ich  p rovided  th e

m a in s ta y of th e p ros ecu t ion  ca s e.  It  is  s et t led  la w th a t

s u ch  r is ks  a re a dequ a tely s a fegu a rded  a ga in s t  if th ere is

cor robora t ion  im plica t in g th e a ccu s ed  or  by th e

con s idera t ion  th a t  th e m er its  of th e Crown  eviden ce a n d

th e dem er its  of th e a ccu s ed’s  eviden ce a re beyon d

qu es t ion .  Both  form s  of s a fegu a rd  a re p res en t  in  th is  ca s e

a n d , in  a dd it ion , a ccu s ed  5  d id  n ot  tes t ify.
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[28] To s u m  u p  th e ou tcom e of th e cros s -a ppea ls  on

con vict ion :

Cou n t  1 : Th e cros s -a ppea l of a ccu s ed  3 , 7  a n d  8

s u cceeds .

Cou n t  3 : Th e cros s -a ppea l of a ccu s ed  3  s u cceeds .

Cou n t  4 : Th e cros s -a ppea ls  of a ccu s ed  1  a n d  2

s u cceed .

Sa ve a s  a bove, th e cros s -a ppea ls  fa il.

[29] Tu rn in g to th e Crown ’s  a ppea l a n d  th e m a t ter  of

s en ten ce, th e t r ia l J u dge bore in  m in d  th e tra u m a tizin g

effect  of th e even ts  a t  th e Ba rra cks  wh ich  th e a ccu s ed , s a ve

for  a ccu s ed  1 , h a d  ea r lier  exper ien ced . He fou n d , h owever ,

th a t  th is  cou ld  n ot  ju s t ify wh a t  th ey d id  a fterwa rds .  As

a ga in s t  th a t , th e J u dge con s idered  th a t  th e dela y in

br in gin g th e m a t ter  to fin a lity m ilita ted a ga in s t  th e
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im pos it ion  of th e len gth y im pr is on m en t  s en ten ces  for  th e

im pos it ion  of wh ich  th e p ros ecu t ion  h a d  con ten ded .

[30] Before th is  Cou r t , Crown  cou n s el a rgu ed th a t  th e

effect ive s en ten ces  im pos ed  were in a dequ a te bea r in g in

m in d  th a t  a  police s ta t ion  wa s  dep leted  of wea pon s  in  a

t im e of tu rm oil wh en  th ere wa s  n eed  for  la w a n d  order ; th a t

th e a ccu s ed’s  effor ts  h a d  n oth in g to do with  repellin g

in va ders ; th a t  th e a ccu s ed , m em bers  of th e police or

defen ce forces , were m ea n t to u ph old  la w a n d  order , n ot

flou t  it ; th a t  th e a t t itu de th ey d is p la yed  a t  th e va r iou s  s ites

of cr im e evin ced  a r roga n ce a n d  d is rega rd  for  th e in teres ts

of th e robbery vict im s ; a n d  th a t  n on e h a d  d is p la yed  a n y

rem ors e.  Moreover , it  con s t itu ted  a  m is d irect ion  to im pos e

th e s a m e effect ive s en ten ce on  m os t  of th e a ccu s ed .
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[31] For  th e a ccu s ed  it  wa s  s u bm it ted  th a t  n o in crea s e in

s en ten ce wa s  ca lled  for .  An d  a ccu s ed  1 , 2 , 3 a n d  5 , wh o

cros s -a ppea led  a ga in s t  th eir  s en ten ces , con ten ded  for  a

redu ct ion  in  s en ten ce.

[32] It  s eem s  to m e th a t  th e t r ia l J u dge’s  im pos it ion  of th e

s a m e effect ive 4  yea rs  s en ten ce on  a ll bu t  two of th e

a ccu s ed  ir res pect ive of th e n u m ber  of cou n ts  in volved

con s t itu ted  a  fa ilu re p roper ly to d ifferen t ia te between  th e

va ryin g degrees  of b la m ewor th in es s  of th e d ifferen t

a ccu s ed .  It  wa s  a  m is d irected  a pproa ch  wh ich  ren ders  th is

Cou r t  a t  la rge to con s ider  s en ten ce a fres h  in  res pect  of

th os e a ppella n ts  wh os e s en ten ces  a re lia b le to a ppea l or

cros s -a ppea l.

[33] Th e releva n t  even ts  h a ppen ed  n ea r ly fou r teen  yea rs

a go.  Accu s ed  2 , 3  a n d  8  were th en  21  or  you n ger  a n d  th e
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res t  were in  th eir  m id  twen t ies .  Th ey wou ld  h a ve been

im pres s ion a b le you n g m en , n o dou b t  a ct in g in  th e

a fterm a th  of th e a dren a lin  s u rges  th ey wou ld  h a ve

exper ien ced  in  th e con fron ta t ion  a t  th e Ba rra cks .  It  is  n ot

th e Crown ’s  ca s e th a t  th ey des er ted  bu t , a s  a lrea dy

in d ica ted , it  is  u n likely th a t  th ey ever  s er iou s ly

con tem pla ted  h ow th ey wou ld  h elp  th eir  collea gu es  u n der

s iege by retu rn in g with  th e rela t ively m ea gre n u m ber  of

wea pon s th ey h a d  m a n a ged  to s ecu re.  Th eir  es ca pa de wa s

ill-con s idered  a n d  th eir  a im s  were fa n cifu l, perh a ps a s

befit ted  peop le of th eir  a ge a n d  th e circu m s ta n ces  in  wh ich

th ey fou n d  th em s elves .

[34] On  th e oth er  h a n d  th eir  con du ct  wou ld  h a ve in s t illed

fea r  in  th eir  vict im s  a n d , a s  a rgu ed  for  th e Crown , Les oth o

s ociety wa s  en t it led  to expect  p rotect ion  from  its  s old iers ,

n ot  la wles s n es s .
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[35] Ta k in g th e fa cts  a n d  circu m s ta n ces  of th e ca s e in to

a ccou n t  th e Crown  is  ju s t ified  in  a s k in g th a t  th e s en ten ces

of a ccu s ed 7   a n d  8 – wh o took  clea r ly lea d in g roles  in  th e

in it ia l a n d  m os t  s er iou s  offen ces  in  th e s er ies – be

in crea s ed .  To th a t  exten t  th e a ppea l s u cceeds .  On  th e

oth er  h a n d , a ccu s ed 2 , 3  a n d 5 a re ju s t ified  in  s u bm it t in g

th a t  th eir s u bs ervien t  roles be recogn ized  by a  redu ct ion  in

s en ten ce.  To th a t  exten t th eir cros s -a ppea ls on  s en ten ce

s u cceed .

[36] Th e order  of th is  Cou r t  is  a s  follows , ta k in g th e va r iou s

res pon den ts  in  order :

1 . Th e fir s t  res pon den t  (a ccu s ed  1 )

1 .1 His  cros s -a ppea l a ga in s t  h is  con vict ion
on  cou n t  4 is  a llowed .  His  con vict ion
a n d  s en ten ce on  th a t  cou n t  a re s et  a s ide.

1 .2 Th e a ppea l a ga in s t  h is  s en ten ces  is
d is m is s ed .
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2 . Th e s econ d  res pon den t  (a ccu s ed  2 )

2 .1 His  cros s -a ppea l a ga in s t  h is  con vict ion
on  cou n t  4  is  a llowed .  His con vict ion
a n d  s en ten ce on  th a t  cou n t  a re s et  a s ide.

2 .2 His  cros s -a ppea l a ga in s t  s en ten ce is
a llowed  a n d  th e Crown ’s  a ppea l is
d is m is s ed .  His  s en ten ces  on  cou n ts  2 ,
3 , 7  a n d  8  a re redu ced  to 3  yea rs
im pr is on m en t  on  ea ch  cou n t .  Th e
s en ten ces  a re to ru n con cu rren t ly.

3 . Th e th ird  res pon den t  (a ccu s ed  3 )

3 .1 His  cros s -a ppea l is  a llowed .  His
con vict ion s  on  cou n ts  1  a n d  3  a re s et
a s ide a s  is  h is  s en ten ce on  cou n t  1 .

3 .2 Th e Crown ’s  a ppea l is  d is m is s ed .  His
s en ten ce on  cou n t  2  is  s et  a s ide.  In  its
s tea d is  s u bs t itu ted  a  s en ten ce of two
a n d  a  h a lf yea r s  im pr is on m en t .

4 . Th e fou r th  res pon den t  (a ccu s ed  5 )

Th e a ppea l is d is m is s ed . His  cros s -a ppea l is
a llowed .  His  s en ten ces  on  cou n ts  7  a n d  8  a re
s et  a s ide.  In  th eir  s tea d  is  s u bs t itu ted  a
s en ten ce of two a n d  a  h a lf (2½ ) yea r s
im pr is on m en t per  cou n t .  Th e s en ten ces  a re
to ru n con cu rren t ly.



25

5 . Th e fifth  res pon den t  (a ccu s ed  6 )

Th e a ppea l a n d  cros s -a ppea l a re d is m is s ed .

6 . Th e s ixth  res pon den t  (a ccu s ed  7 )

Th e a ppea l is  a llowed a n d  h is  cros s -a ppea l is
a llowed  in  pa r t  a n d  d is m is s ed  in  pa r t .  His
con vict ion  a n d  s en ten ce on  cou n t  1  a re s et
a s ide.  His  s en ten ce on  cou n t  2  is  s et  a s ide.
In  its  s tea d  is  s u bs t itu ted  a  s en ten ce of s even
(7) yea rs  im pr is on m en t .  Th e s en ten ces
im pos ed  on cou n ts  2 , 3 , 4  a n d  5  a re to ru n
con cu rren t ly.

7 . Th e s even th  res pon den t  (a ccu s ed  8 )

Th e a ppea l is  a llowed a n d  h is  cros s -a ppea l is
a llowed  in  pa r t  a n d  d is m is s ed  in  pa r t .  His
con vict ion  a n d  s en ten ce on  cou n t  1  a re s et
a s ide.  His  s en ten ce on  cou n t  2  is  s e t  a s ide.
In  its  s tea d  is  s u bs t itu ted  a  s en ten ce of five
(5 ) yea rs  im pr is on m en t .  Th e s en ten ces
im pos ed  on  cou n ts  2 , 3  a n d  4  a re to ru n
con cu rren t ly.
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