
IN THE COURT OF  APPEAL OF  LESOTHO

C OF  A (CIV) No .5 5 / 2 0 1 1

In  th e m a tter  between :

RAMPASANA MOKETE APPELLANT

AND

LIKOLOBE TSIETSI RESPONDENT

CORAM: RAMODIBEDI, P
SMALBERGER, J A
HOWIE, J A

HEARD: 20 APRIL 2012
DELIVERED: 27  APRIL 2012

S UMMAR Y

Appeal – Applica tion  for cond on ation  of the  la te  filing of appeal
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2

the  record  of proceed ings – No explan a tion  furn is hed  for the  d elay –
The appellan t’s  ground s of appeal ra is ing is s ues  of fact and  not law –
Applica tion  for cond on ation d is m is s ed w ith  cos ts – Appeal s im ilarly
d is m is s ed  w ith  cos ts .

J UDGMENT

RAMODIBEDI P

[1 ] Es s en t ia lly, th e is s u e wh ich  p r im a r ily a r is es  in  th is

a ppea l is  a n  a pp lica t ion  for  con don a t ion  of th e la te filin g of

a ppea l a s  well a s  th e record  of p roceed in gs .

[2 ] Th e d is pu te givin g r is e to th is m a t ter or igin a ted  in  th e

Ma ta la  Loca l Cou r t  s om e twen ty-fou r  yea rs  a go.  Th e poin t

a t  is s u e con cern s a  cer ta in  field  (“th e field”) s itu a ted  a t  Ha

Ma ta la .  Th e pa r t ies  a re on  com m on  grou n d  th a t  th e field

or igin a lly belon ged  to th e res pon den t’s  p redeces s or  in  t it le,

n a m ely, Likolobe Sen ior .  It  is th e res pon den t’s  ca s e, wh ich
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h a s  been a ccep ted  by a ll th e th ree lower  cou r ts  wh ich  h a ve

a d ju d ica ted  u pon  th e m a t ter  a s  well a s  th e High  Cou r t ,

th a t  a fter  th e dea th  of Likolobe Sen ior , th e field  wa s  u s ed

by on e Motu pu  Ma ph eph a  (“Motu pu ”) a s  a  ca reta ker  on

beh a lf of th e res pon den t  wh o wa s  s t ill you n g a t  th a t  s ta ge.

Th e decis ion s  of th es e cou r ts  were decis ively in  fa vou r  of

th e res pon den t  a n d  a ga in s t  th e a ppella n t .

[3 ] Th e ca s e for  th e a ppella n t  on  th e oth er  h a n d  is  to th e

effect  th a t  Ch ief Ma ta la  took  a wa y th e field  from  Motu pu  in

1960  th rou gh  a n  in s pect ion , p res u m a bly u n der  s  7  of th e

La ws  of Leroth oli.  Th is  s ect ion  em powers  every Ch ief or

Hea dm a n  to frequ en tly con du ct  a n  in s pect ion  of a ra b le

fields  in  h is  a rea  with  a  view to rea lloca t in g th em if, for

exa m ple, th e a llotees  fa il for  two s u cces s ive yea rs  p roper ly

to cu lt iva te th em .  See Mola p o  v Mole fe  2 0 0 0 – 2 0 0 4  LAC

7 7 1 a t  780  pa ra  [26].  It  is  th e a ppella n t’s  ca s e th a t  th e
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Ch ief s u bs equ en tly a lloca ted  th e field  to h im  in 1963 .  It

tu rn ed  ou t  th a t  th e Ch ief wa s  th e a ppella n t ’s  b roth er -in -

la w, s om eth in g th a t  a ppa ren t ly irked  th e lower  cou r ts .

Th ere wa s  s im ply n o eviden ce on  record  to ju s t ify th e

revoca t ion  of th e res pon den t’s  t it le or  th a t  of h is

p redeces s or  to th e field .

[4 ] On  2  Ma rch  2011  th e High  Cou r t  s it t in g in  its  civil

a ppella te ju r is d ict ion  d is m is s ed  with  cos ts  th e a ppella n t’s

a ppea l.  In  term s  of s  17  of th e Cou r t of Appea l Act  1978

(”th e Act”) th is  m ea n t  th a t  th e a ppella n t  cou ld  on ly a ppea l

to th is  Cou r t  with  th e lea ve of th e Cou r t  or  u pon  th e

cer t ifica te of th e J u dge wh o h ea rd  th e a ppea l.  It  is  a

m a n da tory requ irem en t  of th e s ect ion , h owever , th a t  a n

a ppea l to th is  Cou r t  on ly lies  on  a  qu es t ion  of la w a n d  n ot

on  a  qu es t ion  of fa ct .
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[5 ] In  term s  of Ru le 3  (1 ), (2 ) a n d (9) of th e Cou r t  of Appea l

Ru les  2006 , th e a ppella n t  wa s  ob liged  to a pp ly to th is

Cou r t  for  lea ve to a ppea l with in  twen ty-on e da ys  of th e

delivery of th e High  Cou r t ju dgm en t  if h e fa iled  to ob ta in

th e J u dge’s  cer t ifica te.  No s u ch  a pp lica t ion  wa s  m a de.

Fu r th erm ore, th ere is  n o eviden ce on  record  to s h ow

wh eth er  a n  a pp lica t ion  for  th e cer t ifica te of th e High  Cou r t

J u dge wa s  m a de a n d , if s o, wh en  it  wa s  m a de.  Wh a t  is

clea r , h owever , is  th a t  for a fu ll s even  m on th s  a fter  th e

High  Cou r t  ju dgm en t  th e a ppella n t  h a d  n ot  ob ta in ed  th is

Cou r t ’s  lea ve or  th e cer t ifica te of th e High  Cou r t  a s

en join ed  to do s o by th e Act .  In  th e a bs en ce of a n

a ccep ta b le exp la n a t ion  th e con clu s ion  is  in es ca pa b le in  m y

view th a t  th e a ppella n t wa s  extrem ely d ila tory.

[6 ] On  5  October  2011  Peete J , wh o h ea rd  th e a ppella n t’s

a ppea l in  th e High  Cou r t , is s u ed  a  cer t ifica te in  fa vou r  of
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th e a ppella n t  in  th es e term s :-

“J UDGE’S  CERT IFICAT E

W HEREAS the  appeal of  the above-nam ed  Appellan t from  the
S ubord in a te  Court a t Jud icia l Com m is s ioner’s  Court Mas eru
w as  upheld  by  m e in  the  High  Court of  Les otho on  th e  2 nd March
2011  I d o hereby  certify  th a t the  cas e  is  f it for an  appeal on  the
ground s  s e t ou t on  the  annexure here to.

DAT ED AT  MAS ERU T HIS  5 T H DAY OF OCT OBER, 2 0 1 1

(s igned )
……………………………..

S IGNAT URE OF J UDGE”.

[7 ] Th ere wa s  n o a n n exu re to th e J u dge’s  cer t ifica te a n d ,

a s  ca n  p la in ly be s een , th e J u dge’s  cer t ifica te d id  n ot  defin e

th e poin ts  of la w on  wh ich  lea ve wa s  gra n ted .  Th is  is

regret ta b le.  Th e J u dge h a s  a ppa ren t ly in exp lica b ly

d is rega rded  th e followin g gu idelin e la id  down  by th is  Cou r t

in Moh a le v Ma h a o  2 0 0 5 – 2 0 0 6  LAC 1 0 1 a t  pa ge 104 :-
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“[6] As  gu id ance in  fu tu re , therefore, it is  now  neces s ary  to lay
d ow n  the  follow in g principles :

(1 ) Practitioners  w ho apply  for leave to appeal and  jud ges of
the  court gran ting leave s hou ld  ens ure  th a t th e

prov is ions  of s  17  of the  Act and  the  Ru les  of Court are
s trictly  obs erved .

(2 ) The applica tion  for leave to appeal s hou ld  s pecify  th e
ground s  on  w h ich  leave is  s ough t.

(3 ) The jud ge gran ting leave s hou ld  clearly  d ef ine  th e poin ts
of law  on  w h ich  leave is  gran ted  in  com pliance w ith  the
Ru les .

(4 ) When  leave is  gran ted , the  certif ica te  of the  jud ge and the
ground s  of appeal s hou ld  then  be  d elivered  by  the
applican t.”

I s h ou ld  a dd  th a t Adv. Pots a n e, cou n s el for  th e

a ppella n t , h a s  con ceded , a n d  p roper ly s o in  m y view, th a t

th e J u dge’s  Cer t ifica te wa s  defect ive.

[8 ] On  7  October  2011  th e a ppella n t  filed  a  n ot ice of

a ppea l a ga in s t  Peete J ’s  ju dgm en t .  He s ou gh t  to rely on

th e followin g grou n ds  of a ppea l:-
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“1 .

The Honourable  Jud ge of the  High  Court erred  and  m is d irected
h im s elf  in  d ecid ing th e  d is pu te  be tw een  the  parties  [on] the
bas is  of  an  is s ue th a t w as  not, and  cou ld  not h ave been
inves tiga ted  by  th e  tria l Court, n am ely  w hether the  [revoca tion]
of the  alloca tion  m ad e to the  Res pond en t’s  grand fa ther h ad
been  law fu lly  d one.

The s aid  [revoca tion] w as  never challenged  by  the  Res pond en t’s
grand fa ther a t th e  tim e it w as  m ad e.  The Res pond en t cannot
cla im  th a t w h ich  h is  grand fa ther d id  not h ave w hen  he d ied .

2 .

The Honou rable  Jud ge of the  High  Court erred  and  m is d irected
h im s elf  in  hold in g th a t becaus e Ch ief Matala  w as  gaz e tte d as
ch ief  in  1967 , he  h ad  no au thority  to cond uct the  in s pection  th a t
led  to Appellan t be ing alloca ted  the  d is pu ted  f ie ld  in  1963 .

The Court overlook ed  the  fact th a t in  h is  ev id ence before the
tria l Court, Ch ief Matala  tes tif ied  th a t he  acted  for h is  s ick ly
fa ther from  1943 .

3 .

The Honourable  Jud ge of the  High  Court erred  and  m is d irected
h im s elf  in  overlook ing the  fact th a t the  Res pond en t cou ld  not
d is pu te  s ucces s ion  to property  w h ich  d id  not belong to the
pers on  he cla im s  to h ave inherited  it from , a t the  tim e of h is
d ea th .”

[9 ] In  term s  of Ru le 5 (1) of th e Cou r t  of Appea l Ru les

2006  th e a ppella n t  wa s  ob liged  to file th e record  of
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proceed in gs in th is  Cou r t n ot  la ter th a n  th ree m on th s  a fter

th e J u dge’s  cer t ifica te.  However , th e a ppella n t  b rea ch ed

th e Ru le by fa ilin g to file th e r ecord  t im eou s ly. Th e record

wa s  on ly filed on 2  Ma rch  2012 .  He h a s  n ot  fu rn is h ed  a n y

exp la n a t ion  a t  a ll for  th is  dela y.  I s h a ll retu rn  to th is

a s pect  of th e ca s e la ter .

[10] On  19  Ma rch  2012  th e Cou r t  requ es ted  cou n s el in

wr it in g to file h ea ds  of a rgu m en t  on  th e followin g is s u es :-

“(1 ) An  explan a tion  as  to w hy  the  appellan t’s  appeal w as  not
pros ecu ted  in  the  High  Court un til Janu ary  2011?

(2 ) If  cond onation  is  s ough t, d oes  the  appellan t h ave
pros pects  of  s ucces s  on  appeal?

(3 ) Does  the  appeal ra is e  a poin t of law  as  e nv is aged  by
s ection 17  of the  Court of  Appeal Act (‘the  Act’)?

(4 ) If  the  appeal ra is es  is s ues  of fact, d oes  the  court of  Appeal
h ave ju ris d iction  in  the  m a tter in  v iew  of s ection  17  of the
Act?

(5 ) Does  Pee te  J ’s  certif ica te  in  the  m a tter com ply  w ith  s ection
17  of the  Act read  w ith  the  Court of Appeal Directive  as  la id
d ow n  in Moh a le  v Ma h a o 2 0 0 5 – 2 0 0 6  LAC 1 0 1 at para
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[5] (3 ) on  the  need  to ‘d ef ine’ the  poin ts  of  law  on  w h ich
leave is  gran ted ?

(6 ) W as  the  appeal to th is  Court noted w ith in  30  d ay s
of Pee te  J ’s  certif ica te?”

[11] In  pa ra gra ph  3  of h is  h ea ds  of a rgu m en t  filed  on

2  Apr il 2012 , Adv Moh a u , KC, th e a ppella n t’s  th en  cou n s el,

exp la in s  th e a ppella n t’s  dela y in  p ros ecu t in g th e a ppea l in

th e followin g term s :-

“The reas on  w hy  the  appeal to th e  High  Court w as  on ly
argued in  J anu ary , 2011 is  th a t the  trans la tion  of the
record  and  its  trans m is s ion  to th e  High  Court by  the
Jud icia l Com m is s ioner’s  Court w as  und u ly  d elay ed .  The
s a id  record  w as  on ly  forw ard ed  to the  High  Court in
Febru ary , 2005 .”

[12] Cou n s el’s  s u bm is s ion  on  th is  poin t  is  n ot

s u ppor ted  by a n y a ffida vit . Bu t , a s s u m in g cou n s el is

cor rect , th ere is  s im ply n o exp la n a t ion  wh y for  s ix yea rs  th e

a ppea l wa s  n ot  p ros ecu ted  a fter  Febru a ry 2005  wh en  th e
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record  wa s forwa rded  to th e High  Cou r t  on  cou n s el’s  own

vers ion .

[13] I d igres s  h ere to rever t  to th e a s pect  of th e

a ppella n t’s  dela y in  filin g th e record of p roceed in gs  in  th is

Cou r t .  As  poin ted  ou t  ea r lier , th ere is  s im ply n o

exp la n a t ion  fu rn is h ed  for  th e dela y.  Th is , in  m y view, is  a

fa ctor  for  con s idera t ion  in  d is m is s in g th e a ppella n t’s

a pp lica t ion  for  con don a t ion .  Th e a ppella n t  evin ces  a

da n gerou s  a t t itu de th a t  th e Ru les  of th is  Cou r t  a re

u n im por ta n t  a n d  th a t  con don a t ion  is  s im ply th ere for  th e

m ere a s k in g.

[14] As  th is  Cou r t  s a id  in More n a  Se llo  v 'Ma m e t s in g

Se llo  a n d  Ot h e r s  C o f A (CIV) No . 2 2 / 2 0 1 1 a t  pa ra  [8 ],

wh ich  wa s decided  in  th is  s es s ion , th e a pp lica n t  in  a n

a pp lica t ion  for  con don a t ion  m u s t  s a t is fy two requ irem en ts ,

n a m ely:-



12

“(1 ) He m us t es tablis h  good  caus e for cond onation .  In  th is
regard  he  m us t expla in  h is  fa ilu re to act tim eous ly . He
m us t s how  th a t h e  w as  not w ilfu l.

(2 ) He m us t s how  th a t he  h as  good pros pects  of  s ucces s  on
appeal.”

[15] Moreover , it  is  well s et t led  th a t  th e Cou r t  h a s  a

d is cret ion  wh eth er  or  n ot to gra n t  con don a t ion .  Th is  Cou r t

h a s repea ted ly s tres s ed  s tron gly en ou gh  th a t  th e d is cret ion

in  qu es t ion  s h ou ld  n ot  be exercis ed  a rb it r a r ily.  On  th e

con tra ry, it  is  a  ju d icia l d is cret ion  wh ich  m u s t  be exercis ed

u pon  a  con s idera t ion  of a ll th e releva n t  fa ctor s .  See, for

exa m ple, Koa h o  v So lic it o r  Ge n e ra l 1 9 8 0 – 1 9 8 4  LAC 3 5

a t  36 – 37 .

[16] On  th e qu es t ion  wh eth er  th e a ppea l ra is es  a

poin t  of la w or  fa ct  it  is  n eces s a ry to h a ve rega rd  to th e

provis ion s  of s  17  of th e Act , n a m ely:-
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“17 . Any  pers on  aggrieved  by  any  jud gm en t of the  High  Court
in  its  civ il appella te  ju ris d iction  m ay  appeal to the  Court
w ith  the  leave of the  Court or upon  the  certif ica te  of the
Jud ge w ho heard  the  appeal on  any  ground  of appeal
w h ich  involves  a  ques tion  of la w  bu t not on  a ques tion  of
fact.”

[17] In  m y view, n on e of th e a ppella n t’s grou n ds of

a ppea l a s  fu lly repr odu ced  in  pa ra gra ph  [8 ] a bove ra is e a

qu es t ion  of la w.  On  th e con tra ry, th ey a re a ll des ign ed  to

a t ta ck  th e a n a lys is  of th e eviden ce m a de by th e lower

cou r ts  on  th e fa cts .   Th a t  is  n ot  th e fu n ct ion  of th is  Cou r t

in  a  m a t ter  s u ch  a s  th is .  Th e effect  of s  17  of th e Act  is  to

lim it  a ppea ls  to th is  Cou r t  to is s u es  of la w on ly.  See, for

exa m ple, Le t s oe la  a n d  An ot h e r  v Le t s oe la  1 9 8 0 – 1 9 8 4

LAC 2 7 5 a t 276-277 .  Th e m otiva t ion  for  th is  p r in cip le is

th e n eed to relieve th is  Cou r t  of th e bu rden  of decid in g

fa ctu a l is s u es  in  circu m s ta n ces  wh ere th e lower  cou r ts

h a ve a lrea dy don e s o.  Th is  con clu s ion ren ders  it

u n n eces s a ry, in  m y view, to go fu r th er .
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[18] It  follows  from  th es e con s idera t ion s  th a t  th e

a ppea l ca n n ot  s u cceed .  Th e followin g order  is  m a de:-

(1 ) Th e a ppella n t’s  a pp lica t ion  for  con don a t ion  of th e

la te filin g of a ppea l a s  well a s  th e la te filin g of th e

record  of p roceed in gs  is  d is m is s ed  with  cos ts .

(2 ) Th e a ppea l is  s im ila r ly d is m is s ed  with  cos ts .

____________________________
M.M. RAMODIBEDI

PRESIDENT OF THE COURT OF APPEAL

I a gree: _________________________
J .W. SMALBERGER

J USTICE OF APPEAL

I a gree: _________________________
C.T. HOWIE

J USTICE OF  APPEAL
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For  t h e  Re s p on d e n t s : Mr E .M. Sello


