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SUMMARY

Appea l a ga in s t  refu sa l of a pp lica t ion  for  res cis s ion - b on a  fide
defen ce n ot  es ta b lish ed – a ppea l d is m is sed – m in or  a ltera t ion
m a de to cou r t  a  qu o’s  order – n o order  a s  to cos t s  of a ppea l.



2

J UDGMENT

SMALBERGER, J A

[1] On  28  J u n e 2011  th e res pon den t  (a s  a pp lica n t)

b rou gh t  a n  u rgen t  a pp lica t ion  a ga in s t  th e a ppella n ts  (a s

res pon den ts ) in  th e High  Cou r t  in  wh ich  s h e s ou gh t

in terd ictory a n d  oth er  relief a ga in s t  th e res pon den ts  (th e

m a in  a pp lica t ion ).  A ru le n is i wa s  gra n ted  in  h er  fa vou r .

On  th e s a m e da y th e res pon den ts , th rou gh  th eir  a t torn ey,

filed  a  n ot ice of in ten t ion  to oppos e.  No a n s wer in g

a ffida vits  were filed  by th e res pon den ts  with in  th e per iod

pres cr ibed  in  High  Cou r t  Ru le 8  (10), a n d  on  28  J u ly 2011 ,

th e exten ded  retu rn  da y of th e ru le n is i, Ch a ka -Ma kh ooa n e

J  con firm ed  th e ru le n is i a n d  m a de th e followin g order :

(a ) 1 s t Respon den t is  in terd icted  from  despoilin g th e
App lica n t  of pea cefu l s ta y a n d  livin g in  th e
m a tr im on ia l h om e a t  Kh u belu  Ha  Ab ia  in  th e
d is tr ict  of Ma seru  pen d in g d ivorce ca se;

(b ) 1 s t Respon den t be ordered  to res tore to th e
a pp lica n t  pos ses s ion  of a ll th e room s  of m a tr im on ia l
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h om e a t  Kh u belu  Ha  Ab ia  in th e d is tr ict  of Ma seru
pen d in g d ivorce ca se;

(c) 1 s t Respon den t is  in terd icted  for th with  from
th rea ten in g App lica n t  with  th rea ts  of a s s a u lt  a n d
dea th ;

(d ) 1 s t Respon den t  is  in terd icted  for th with  from  ta k in g
wom en  to m a tr im on ia l h om e u n der  th e p reten ce of
h ir in g th em  with ou t  App lica n t ’s con sen t ;

(e) 2 n d Res pon den t  is  ejected  from App lica n t ’s a n d  1 s t

Res pon den t’s  m a tr im on ia l h om e;

(f) 1 s t Respon den t is  ordered  to con tr ibu te to cos ts  of
App lica n t’s  lega l rep resen ta t ion  in  th e m a in  d ivorce
ca se in  th e a m ou n t  of M12 ,000 .00 ;

(g) 1 s t Respon den t  is  ordered  to con tr ibu te a n d  or  pa y
cos ts  of th is  a pp lica t ion  in  th e a m ou n t  of
M8 ,000 .00”.

I s h a ll con t in u e to refer  to th e pa r t ies  a s  in  th e cou r t  a qu o.

[2 ] On  31  Au gu s t  2011  th e res pon den ts  la u n ch ed  a n

u rgen t  a pp lica t ion  for  th e res cis s ion  of th e cou r t  a  qu o’s

order  a n d  for  a  s ta y of execu t ion , th e fou n d in g a ffida vit

bein g a t tes ted  by th e fir s t  res pon den t  (th e res cis s ion

a pp lica t ion ).  Th e m a tter  wa s  oppos ed  by th e a pp lica n t .  No
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a n s wer in g a ffida vit  wa s  filed , th e a pp lica n t  bein g con ten t

(th rou gh  h er  lega l repres en ta t ive) to con fin e h ers elf, a s  s h e

wa s  en t it led  to, to ra is in g cer ta in  poin ts  of la w in  term s  of

High  Cou r t  Ru le 8  (10) (c).  Th es e rela ted , in s ofa r  a s  th ey

a re releva n t , to th e res pon den ts ’ a lleged  fa ilu re to es ta b lis h

th a t  th ey were n ot  in  wilfu l defa u lt  in  fa ilin g to file

a n s wer in g a ffida vits  in  th e m a in  a pp lica t ion  t im eou s ly, a n d

th a t th ey h a d  fa iled  to d is clos e a  bon a  fide defen ce.  On  23

Sep tem ber  2011  Ch a ka -Ma kh ooa n e J , in  a n  “ex tem pore

ru lin g”, u ph eld  th e poin ts  of la w ra is ed , d is m is s ed  th e

res pon den ts ’ a pp lica t ion  for  res cis s ion , a n d  d irected  th e

cos ts  to be cos ts  in  th e ca u s e, p r es u m a bly in  th e pen d in g

m a tr im on ia l p roceed in gs  between  th e fir s t  res pon den t  a n d

th e a pp lica n t .  Th e p res en t  a ppea l is  d irected  a ga in s t  h er

order  in  th a t  rega rd .
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[3 ] Th e a ppea l record  in clu des  a n  a n s wer in g a ffida vit  by

th e fir s t  res pon den t , a n d  a  s u ppor t in g a ffida vit  by th e

s econ d  res pon den t , both  da ted  11  Au gu s t  2011  i.e. a fter

th e order  in  th e m a in  a pp lica t ion  h a d  a lrea dy been

gra n ted .  Th ey do n ot  bea r  th e s ta m p of th e Regis tra r  of th e

High  Cou r t  a n d  it  is  u n cer ta in  a s  to wh eth er  th ey were ever

filed . Th e fir s t  res pon den t’s  fou n d in g a ffida vit  in  th e

res cis s ion  a pp lica t ion  refers  on ly to th eir  p repa ra t ion  a n d

a n  a t tem p t to file th em  on  17  Au gu s t  2011 .  Th ey a re n ot

oth erwis e a llu ded  to or  in corpora ted  by referen ce in h is

fou n d in g a ffida vit .

[4 ] In  order for  th e res pon den ts  to s u cceed  in  th eir

a pp lica t ion  for  res cis s ion  it  wa s  in cu m ben t  u pon  th em  to

es ta b lis h  th a t  th ey were n ot  in  wilfu l defa u lt  a n d  th a t  th ey

h a d  a  bon a  fide defen ce in  th e m a in  a pp lica t ion .  Th ey

cla im ed  in  th eir  fou n d in g a ffida vits  in  th e res cis s ion
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a pp lica t ion  th a t  it  h a d  a lwa ys  been  th eir  in ten t ion  to

oppos e th e m a in  a pp lica t ion , bu t  b la m ed  th eir  a t torn ey’s

illn es s  for  th eir  fa ilu re t im eou s ly to file th eir  a n s wer in g

a ffida vits .  It  a ppea rs  to be com m on  ca u s e th a t  th eir

a t torn ey, wh o opera ted  a  on e m a n  p ra ct ice, wa s  in d is pos ed

du e to illn es s  a t  th e releva n t  t im e, a n d  th a t  th e ru le n is i

wa s  by con s en t  exten ded  on  a ccou n t  of th a t , p res u m a bly to

en a b le th e n eces s a ry a n s wer in g a ffida vits  to be filed .  Yet

n oth in g h a ppen ed  des p ite a s s u ra n ces  from  th eir  a t torn ey

th a t  a ltern a t ive a r ra n gem en ts  wou ld  be m a de to a s s is t

th em .  In  th e circu m s ta n ces  I wou ld  be d is in clin ed  to h old

th a t  th e res pon den ts  were in  wilfu l defa u lt .  I wou ld  wa rn ,

h owever , a ga in s t  th e in crea s in g ten den cy on  th e pa r t  of

pa r t ies in  defa u lt  to rely u pon  th e la xity of th eir  lega l

repres en ta t ives  a s  p rovid in g a  s u fficien t  a n d  a ccep ta b le

exp la n a t ion  for  s u ch  defa u lt . Lit iga n ts  s h ou ld  be a wa re of

th e fa ct  th a t  th ere is  a  lim it  beyon d  wh ich  th ey ca n n ot
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es ca pe th e res u lt  of th eir  lega l repres en ta t ives ’ la ck  of

d iligen ce.

[5 ] Wh ile th e res pon den ts  a re a b le to overcom e th e fir s t

h u rd le in  s eek in g res cis s ion  th ey fa lter  a t  th e s econ d – a

fa ilu re to es ta b lis h  a  bon a  fide defen ce, s a ve in  on e m in or

res pect .  As  I u n ders ta n d  th e res pon den ts ’ defen ce it  res ts

on  es s en t ia lly th ree legs : (1 ) th e m a in  a pp lica t ion  wa s

“n ovel” a n d  “ir regu la r” h a vin g rega rd  to th e fa ct  th a t  th ere

were d ivorce p roceed in gs  pen d in g between  th e pa r t ies  a n d

th a t  th e is s u es  ra is ed  were on es  th a t  fell to be dea lt  with  a t

th e t r ia l; (2 ) th a t  th ere wa s  n o lega l ju s t ifica t ion  for  th e

a wa rd  of a  con tr ibu t ion  towa rds  cos ts , m ore pa r t icu la r ly in

a n  a m ou n t  of M12 ,000 .00 ; a n d  (3 ) th a t  th e order  (g) to

con tr ibu te or  pa y cos ts  of th e a pp lica t ion  in  th e a m ou n t  of

M8 ,000 .00  wa s  n ot  ju s t ified .  I s h a ll dea l with  ea ch  of th em

in  tu rn .
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[6 ] With  rega rd  to th e fir s t  a rgu m en t , th ere wa s  n oth in g

th a t  p reclu ded  th e a pp lica n t  from  br in gin g th e m a in

a pp lica t ion  on  a n  u rgen t  ba s is .  Nor  wa s  th ere a n yth in g

ir regu la r  in  th e p ra yers  s ou gh t  by h er .  Ba s ed  on  th e

a llega t ion s in  h er  fou n d in g a ffida vit  s h e wa s  en t it led  to

s eek  th e relief s h e d id  a ga in s t  th e res pon den ts  in  p ra yers

(b ) to (g) h a vin g r ega rd  pa r t icu la r ly to th e a lleged  u n la wfu l

con du ct  of th e fir s t  res pon den t . In  th e a bs en ce of

a n s wer in g a ffida vits  from  th e res pon den ts  th e lea rn ed

ju dge a  qu o wa s  fu lly ju s t ified  in  gra n t in g s u ch  p ra yers .

Th e fir s t  res pon den t  in  h is  fou n d in g a ffida vit  in th e

res cis s ion  a pp lica t ion  h a s  fa iled  to revea l a n y defen ce to

th e a pp lica n t ’s  a llega t ion s .  He s eeks  to rely on  th e fa ct

th a t  h e h a s  in s t itu ted  d ivorce p roceed in gs a ga in s t  h er , bu t

th a t  in  it s elf is  n o a n s wer  to h er  s pecific a llega t ion s  of

m is con du ct .  E ven  if on e a s s u m es  in  th e fir s t  res pon den t’s

fa vou r  th a t  h is a n s wer in g a ffida vit  in  th e m a in  a pp lica t ion
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wa s  filed , a lbeit  ou t  of t im e a n d  a fter  th e relief s ou gh t  by

th e a pp lica n t  h a d  been  gra n ted , a n d  th a t  rega rd  m a y be

h a d  to it  in  th e res cis s ion  a pp lica t ion , it  too does  n ot  revea l

a n y s u s ta in a b le defen ce to th e a pp lica n t ’s  cla im s .

Pa ra gra ph  9  in  fa ct  con ta in s  a n  a dm is s ion  of a n  a s s a u lt

u pon  th e a pp lica n t , a n d  h er  oth er  a llega t ion s  a re s im ply

m et  with  ba ld  den ia ls  or  va gu e a n d  u n s a t is fa ctory

res pon s es .

[7 ] As  fa r  a s  th e s econ d  poin t ra is ed  is  con cern ed , wh ile

th ere is  n o s pecific p rovis ion  in  th e High  Cou r t  Ru les  for  a n

a pp lica t ion  for  a  con tr ibu t ion  towa rds  cos ts  in  m a tr im on ia l

m a t ters , th ere is  n oth in g in  th e High  Cou r t  Act  1978  wh ich

preclu des  s u ch  a n order  bein g s ou gh t , or  den ies  th e High

Cou r t  ju r is d ict ion  to gra n t  it , a n d  s u ch  orders  h a ve been

m a de in  th e pa s t – s ee th e u n repor ted ju dgm en t  in

MOKUKU v MOKUKU CIV/ APN/ 298 / 97 delivered  on  14
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April 1998 .  Th ere wa s  th erefore n oth in g ir regu la r  in  p ra yer

(h ) bein g s ou gh t  a n d  gra n ted .  Th e a m ou n t  of M12 ,000 .00

cla im ed  wa s  s a id  to cor res pon d  to th e a m ou n t  ta ken  from

th e join t  es ta te fu n ds  by th e fir s t  res pon den t  to pa y for  h is

lega l fees .  On ce a ga in  th is  wa s  n ot  dea lt  with  in  th e fir s t

res pon den t’s  fou n d in g a ffida vit  in  th e res cis s ion

a pp lica t ion .  In  h is a n s wer in g a ffida vit  th e fir s t  res pon den t

a dm it ted  th a t  h e wa s  ob liged  to con tr ibu te towa rds

a pp lica n t’s  lega l cos ts  bu t h e d is pu ted  th e rea s on a b len es s

of th e a m ou n t  cla im ed , a n d  den ied  th a t  h e h a d  ta ken

M12 ,000 .00 from  th e pa r t ies  com m u n ity fu n ds  to pa y for

h is  lega l fees .  Th e ju dge a  qu o h a d  a  d is cret ion  to gra n t

th e a m ou n t  cla im ed , or  a  les s er  a m ou n t .  Sh e elected  to

gra n t  th e a m ou n t  cla im ed .  On  th e fa ce of it  th e a m ou n t  is

n ot  u n rea lis t ic, a n d  it  ca n n ot be s a id  th a t  s h e exercis ed  h er

d is cret ion  im proper ly.
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[8 ] With  rega rd  to th e th ird  poin t  ra is ed , th e ju dge a  qu o

ordered  th e fir s t  res pon den t  (s ee pa ra gra ph  (g) of th e

cou r t’s  order ) “to con tr ibu te or  pa y cos ts  of th is  a pp lica t ion

in  th e a m ou n t  of M8 ,000 .00”.  Th e s t ipu la t ion  of a n

a m ou n t  of M8 ,000 .00  wa s  clea r ly m a de in  er ror .  Th e

a pp lica n t  wa s  en t it led  to th e cos ts  of th e m a in  a pp lica t ion

a s  la ter  ta xed , n o m ore.  If th e ta xed  cos ts  a re les s  th a n

M8,000 .00  (a s  I s u s pect  th ey m igh t  be) th ere is  n o rea s on

wh y th e a pp lica n t  s h ou ld  receive m ore th a n  s h e is  en t it led

to; in  th e u n likely even t  of th e ta xed  cos ts  bein g m ore, s h e

wou ld  be en t it led  to recover  th e fu ll a m ou n t .  Th e word in g

of pa ra gra ph  (g) of th e order  a ccord in gly requ ires

cor rect ion .  Th a t , h owever , wou ld  n ot  h a ve a m ou n ted  to a

s u fficien t  p ros pect  of s u cces s  to ju s t ify th e gra n t in g of th e

res cis s ion  a pp lica t ion , a lth ou gh  it  m igh t  h a ve fou n ded  a

grou n d  of a ppea l.
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[9 ] It  follows  th a t  a s  th e res pon den ts  fa iled  to m a ke ou t  a

ca s e for  res cis s ion th eir  a pp lica t ion  wa s  cor rect ly refu s ed

a n d  th eir  a ppea l fa lls  to be d is m is s ed .  Th e a ltera t ion  of

pa ra gra ph  (g) of th e cou r t’s  order  repres en ts  a  m in or  degree

of s u cces s  on  a ppea l – s o m in or  th a t  it  does  n ot  ju s t ify a

cos ts ’ order  in  fa vou r  of th e res pon den ts . However , it  wou ld

s eem  to be fa ir  to m a ke n o order  a s  to th e cos ts  of a ppea l.

[10] Th e followin g order  is  m a de:

1 . Th e a ppea l is  d is m is s ed .

2 . Pa ra gra ph  (g) of th e order  of th e cou r t  a  qu o

in  th e m a in  a pp lica t ion  da ted  28  J u ly 2011  is

a ltered  to rea d :

“1 s t Re s p on d e n t  is  o rd e r e d  t o  p a y
t h e  c os t s  o f t h is  a p p lic a t ion ” .

3 . Th ere will be n o order  a s  to th e cos ts of

a ppea l.
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